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THE PRESI1DENT (Hon Clive Griffiths) took the Chair at 2.30 pm, and read prayers.

MOTION - URGENCY
City of Perth, Carve-up Proposal

Debate resumed from 21 October.
HON AJ.G. MacTIERNAN (East Metropolitan) [2.34 pm]: I will recap briefly on the
remarks I made when [ discussed this matter late last week. I argued that the proposed
restructuring of the City of Perth will fail to address the planning problems that have
been identified within the City of Perth; that rather than providing a structure that would
deal with those problems, the proposal is to hand over to a small group that could be said
to be the greatest contributor to the planning problems of the City of Perth the total
planning powers for the City of Perth.
I pointed out also that other capital cities in Australia, most notably Sydney, that have
experimented with this sont of restructuring by separating the central business district
from its surrounding residential areas and creating a CR0 which has then become the
captive entirely of the business interests and is dominated by business interests to the
exclusion of other interest groups in the city - the persons who reside in and around the
city, the people who work in the city, tourists, and other larger and wider city and State
interests - have failed. Such experiments have produced cities that are less imaginative in
their planning rather than more imaginative and they have become less attractive rather
than more attractive to the client groups which businesses attempt to attract.
I pointed out also the problems that would be experienced by surrounding residential
areas, areas which are very much urban focused and which have specific and particular
problems based on their proximity to the city. When the debate was adjourned, we were
discussing the failure of the Government to provide any guarantee of an equitable
distribution of the existing resources of the City of Perth and the failure by the
Government to provide any corroboration for the claim that the new towns would not be
required to increase rates to maintain existing services. I provided figures which
demonstrated that it would not be possible for the new tiny towns of Shepperton,
Vincent - otherwise known as Vincenzo or as is now being called, Withering Heights -
and Cambridge to maintain the existing level of services.
Since receiving the report five or 10 minutes before I introduced the urgency motion, I
have had a little more time to look at the figures and work out how the consultants could
have got it so wrong. The indicative budget prepared by the Government's advisers has
been described by the senior officers of the City of Perth as extraordinarily amateurish
and the sort of budget that would not be prepared by a tea lady. Without reflecting on tea
ladies - they are not expected to have a great deal of competence in managing municipal
finances - they would be expected to perform better in balancing their tea trolleys than
the Government's advisers have performed. To be fair to the advisers, some of the blame
for the report must rest with the Government because it determined that this would be a
clandestine operation, that there would be no consultation with the City of Penth, and
hence denied itself any access to the expertise of council officers. The Government
pulled figures from annual reports and budgets without understanding how the budgets
worked.
Hon Mark Nevill: Secret Government.
Hon AJ.G. MacTJERNAN: Yes, and ineffective Government. Itris certainly not
indicative of good management to proceed in that way. We have also had the benefit of
further discussions with the Government advisers to try to work out exactly how they
arrived at those figures. Members may recall that when this matter was last discussed I
expressed some surprise and said we were nonplussed by the figures. We thought the



consultants had simply made them up. We have now been told that the consultants
looked at the City of Nedlands as a local authority of approximately the same size as the
projected tiny towns, and decided to base the budgets on its budget figures. That is a
deeply flawed process. There are vast differences between the City of Nedlands and the
towns of Cambridge, Vincent and Shepperton. I will seek to demonstrate some of those
differences, and indicate how and why they render these negative budgets totally
inappropriate and without any relevance to the operations of the local authority areas.
This process of looking at a municipality of approximate size in calculating the budget of
the newly formed City of Perth would result in comparisons being made with the budget
of the Shire of Ashburton - if the projections for a population of around 9000 were
accurate. Based on that projected population figure of 9 000, if one were comparing
municipalities with similar populations, an incredibly relevant comparison could be made
with the Town of Northanm! If the projections more accurately indicated a population in
the central city of 5 000, comparisons could be made with the Shire of Merredin to
provide some guidance on how to formulate budgets for the City of Perth. That
demonstrates the vacuousness of basing indicative budgets purely on the population and
size of the municipality. Enormous variations occur in density, socioeconomic groups,
age of the infrastructure, style of developments within the municipalities, and the amount
of public open space. I will give some concrete examples of how that difference is
translated.
The indicative budget for the town of Cambridge for maintenance of parks and reserves,
based on the figures in the City of Nedlands, provides for an annual expenditure of
$900 000. The actual figure that will be required by the town of Cambridge, based on
previous years' expenditure, is $2.lm - more than double. Where does this difference
arise? Nedlands has approximately 200 ha of public open space, and Cambridge will
have more than 800 000 ha. On the surface one might argue that Cambridge and
Nedlands have certain socioeconomic similarities.
Hon Max Evans: Cambridge will have $00 ha, riot 800 000.
Hon A.J.G. MacTIERNAN: I thank Hon Max Evans for pointing that out. It is a pity
that he was not engaged in this exercise because as an adviser he would be more alert
than the Government advisers who prepared these figures. The contrast was between
200 ha in the City of Nedlands and 800 ha in the new proposed town of Cambridge.
Hon Derrick Tomlinson: There is a difference in the nature of those areas.
Hon A.J.G. MacTIERNAN: No doubt there will be a greater degree of remnant bushland
within the town of Cambridge.
Hon Derrick Tonmlinson: Does that not make a difference to the maintenance cost?
Hon A.J.G. MacTIERNAN: It might, in fact, make it more expensive. The point I make
is that these issues have not been examined. It was simply a question of looking at the
budget of Nedlands and not making all those sorts of sophisticated adjustments on the
basis of differences in needs within those municipalities.
I refer to the question of street lighting. Perhaps Hon Max Evans who has an office in
Nedlands can give us some advice in this area. The indicative budget prepared for the
town of Vincent by Messrs Canr and Fardon allows expenditure of $160 000 for street
lighting, whereas the actual expenditure for lighting in that area last year was $457 000.
That is three times the allocated amount. The City of Perth has its lighting on from dusk
until dawn; that is an absolute necessity in an old area with a high level of nocturnal
activity, and in close proximity to major suburbs. These suburbs are quite different from
the leafy environs of downtown Nedlands. They have a very different socioeconomic
group, and attract a different clientele. No comparison can be made between the lighting
demands of stets such as Lake and Stuart and those of streets such as Thomas and
Bruce within the City of Nedlands.
Hon Mark Nevill: Why did they not get the figures firom the City of Perth?

Hon A.J.G. MacTIERNAN: As I pointed out, the reason the figures were not obtained
from the City of Perth is that the Government chose to approach this in a clandestine
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manner. The consultants were flat able to go to the City of Perth officers and have the
benefit of their experience and documented infortnation.
Hon E.J. Charlton: Do you believe that?
Hon A.J.C. MacTIERNAN: It is certainly the case that neither of the consultants
conferred with the senior officers of the City of Perth in preparing their budgets. I can go
on for hours with these derails.
Hon E.J. Charlton: You have so far.
Hon AJ.G. MacTIERNAN: I have spoken for 15 minutes, and perhaps Hon Max Evans
will make the calculations for the Minister. I say with great regret that I must do this
because I would have thought the Government's highly paid consultants would do this
work and spare Parliament the. time of going through these figures line by line. However,
it must be done because we are desperate to draw it to the Government's attention.
Hon EJ. Charlton: Are you looking for another job?
IHon A.J.G. MacTIERNAN: We have more than enough work on our hands trying to
deal with the incompetent legislation the Government is bringing before this place and
another place. We are trying to discharge our obligation and bring to the Government's
attention these great problems.
Hon E.J. Charlton: Are you looking for another job?
Hon Mark Nevill: She is paid less than you and does more work.
The PRESIDENT: Order! I want to get some of the ground rules straight. There is
absolutely no necessity for the Minister to interject, and certainly no necessity for the
member on the front bench of the Opposition to carry on a conversation with the
Minister, If those members want to talk about this matter, there is a room outside in
which to do so. In the meantime, allow the honourable member addressing the Chamber
to do so in silence.
Hon A.J.G. MacTILERNAN: The next item, which is very small, tends to show the
Michael Mouse nature of many of these calculations. The projections are that the town
of Vincent will have plant and equipment purchases at a cost of $60 000, and be able to
sell expired plant and equipment for $65 000. It appears to be the view of the
Government's consultants that a profit can be made from selling second-hand plant and
equipment. That is not the experience with moad work vehicles.
To go to a more substantial matter, again showing how completely vacuous the processes
of the calculations have been, the rates estimates for the proposed town of Shepperton are
out by $lm. It had been thought that perhaps that miscalculation was because the casino
had been counted in twice. That is not the reason. The reason is the process adopted by
the consultants was to take the rates from Carlisle and Victoria Park and add them to one-
third of the rates from Heirisson because that ward will be divided between the central
city area, Shepperton and Vincent. It is back in the envelope stuff. Heirisson ward
comprises the residential areas of Victoria Park which will go to Shepperton. a small
residential component at East Perth which will go to Vincent, and a huge swag of prime
central business district commercial area extending from Terrace Road to Newcastle
Street on the eastern end of the city, which will all go to the CBD.
To presume that the town of Sheppenton would receive one-third of the rates of Heiris son
ward is sheer fantasy. The vast value in the rate base of Heirisson is within the portion
that will remain in the City of Perth. Hence we have this frightening miscalculation
based on shoddy work - and I am surprised consultants of that status would have been
prepared to put their names to the report - and partly because of the circumstances in
which the consultants were forced to work; that is, without reference to the City of Perth
and to the financial expertise and documentation that would have been available.
Hon Graham Edwards: Their rewards may come later.
Hon A.J.G. MacTIERNAN: Another area of concern, where again the figures have come
from nowhere, is the nursery site in Wembley. The site is significant because the sale of
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it will be the prime mechanism for funding the development of the depots and the
administrative offices of the new tiny towns. We have a valuation by our city valuer
undertaken for auditing purposes in August this year. It was $4.5m, but now we find that
Dr Carr has valued the site at $9m. The City of Perth has sought background information
and corroboration, but how has this property almost doubled in value since August this
year? There is no basis for the calculation of $9m2. In turn, that throws out the whole
mechanism for funding the useless and unnecessary depots and administrative
headquarters. It would undermine the proposed transfer of a mega-$Im in capital
reserves to the City of Perth because we understand that it is expected that the capital
reserves be transferred from the surplus of the sale of the nursery site.
Those points all illustrate the shoddiness of the background figures and the methodology
used. The model was based on the City of Nedlands and did not factor in any of the
variations in the needs and demands of the City of Perth. I stress again that we have no
guarantee that there will be any equitable distribution of the resources of the City of
Perth. We have within these indicative budgets the puny allocation of $lmn in capital
reserves; that is, $S1im for each of the tiny towns.
To consider what these towns will lose access to, at the moment the City of Perth has
municipal reserves of $14.6m, and that entire amount will go to the City of Perth.
Currently the vehicle parking fund is shared by the City of Perth. The reserves amount to
$17m. All of those amounts will go to the City of Perth after any shortfall is taken out to
fund the tiny towns' administrative buildings. We also have the investment at Mindarie.
Ten years ago the Perth City Council in conjunction with Wanneroo and Stirling
Councils purchased a huge site at Mindarie, part of which has been used as landfill. The
projected profit alone on thai site - most of which will be redeveloped as residential - is
currently $50m, of which the Perth City Council's share is one-third. Although the tiny
towns al] contributed with their rates to the purchase, they are being denied any access
whatsoever to that fund. The justification by the consultants for this calculation is that
the City of Perth will be funding the construction of the tiny towns, but that has already
been taken out of other reserves. It has been taken from the sale of the nursery site, the
endowment lands fund and the vehicle parking fund. It does not impact on the other
reserves. It is a total gift away from the residential areas to the central City of Perth. It is
a gift of the municipal reserves and of our share of the profit on the Mindarie
development.
It is also argued that the City of Perth will be taking over all the loan responsibilities.
The outstanding debt is approximately $17m. By the end of this year there will be the
sale of the James Street depot site valued at $5m, leaving a net debt of $l2m. Again,
even if shared out at $3m each municipality it does not justify removing all the
surrounding areas' equity from the municipal reserves and from the Mindarie
development. This is totally unsupported and unjustified by any reasons given by the
consultants either in reports or in subsequent briefings.
As the analysis provides, we will see more and more errors of that type. I hope members
opposite, particularly Hon Bruce Donaldson who has a long and distinguished history in
local government, will be prepared to look at these figures and concerns I have raised and
take these matters into the parry room. I hope that he will see if something can be done
about having this whole process slowed down and reviewed so that we can obtain a
competent set of figures on which the Government can base its figures. The Opposition
has always acknowledged that changes are desirable within the Perth City Council. We
do not resile from that opinion.
Hon E.J. Charlton: What would you have done?
H-on A.J.G. MacTIERNAN: We would have set up a central area planning authority. I
would like to put to the Government a proposal which will take some of the elements of
the Government's current proposal and which will achieve its objectives much more
successfully. The Government's aim in its literature is to attain a dual process to achieve
public planning in the central area and to decentralise decision making across the
municipality to ensure more direct input, both of which are very worthy aims. Our
complaint is that the structure does not work.
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Hon E.J. Chariton: Did die previous Government give any indication that it would do it?
Hon AJ.G. MacTIERNAN: I would be grateful if Hon Eric Chariton gave me a few
minutes in which to put the idea to die Chamber and then I would be more than happy to
engage in debate with him. I think it would help if members had the information. A
proposal that I think would work is that we retain die municipal boundaries as is. I am
not saying chat there is an ultimate logic about the existing Perth City Council boundaries
or any of the boundaries within the metropolitan area.
Hon Kim Chance: Or the country.
Hon AJ.G. MacTIERNAN: Yes. There are all sorts of anomalies. We have to look at
the principle that it is very silly to move towards a proliferation of administration. The
whole thrust of local government has been moving towards regionalisation and we
already have a regional structure within these large municipalities. We should try to be a
bit more imaginative as to how we can use the advantages of those large structures but
create some diversity and some decentralisation within them.
The proposal that I think would work for the City of Perth is to leave the boundaries
untouched but to have four precincts - as distinct from wards - of Central, Shepperton,
Cambridge and Vincent, acknowledging that the Government has quite rightly identified
what we might describe as units or spheres of commonality. Each precinct would have
six councillors. The precinct may or may not be divided into wards and there would be a
single lord mayor. We currently have 28 councillors which many reports have said is too
many. Under the Government's proposal we will have 35 elected representatives in the
city. Under this proposal we would have four precincts each of which would have six
councillors and a lord mayor. That would help to address some of the inequities in the
central area which currently has four of the 28 councillors. Under this proposal it would
have six.
I propose that under that structure we would deal with planning by establishing a central
planning authority to undertake the normal planning functions for the central area. It
would be comprised of three councillors from the central precinct. It would have one
from each of Vincent and Shepperton, as the adjoining precincts affected very much by
the activities of the central business district, and five persons would be nominated by the
State Government. The precise nature of the State Government representatives would
need to be thought through, but obviously they would include ex officio nominees, such
as the chief executive officer of the Department of Planning and Urban Development.
This would give three levels of recognition. It would recognise that the ratepayers of the
central area have a particular interest and it would attract three representatives. Those
residential areas adjoining the city would have some interest and they would get one
representative. It would recognise that this is the capital city, an area which has
significance and importance to the wider metropolitan area and to the State. For chat
reason the State Government, as the duly elected body, would have the power to
nominate five persons, some of whom would be ex officio, to that body. We would have
a central area planning authority which properly represents the diversity of interests of
the city.
We would get a capacity to have a degree of local control in the precincts. The biggest
issue of local control in the metropolitan area is that of planning approvals. That is
where we get great divergence of view and where there is a demand and a desire for
residents and ratepayers generally to have more control over their own environment. I
propose that each of the precincts would have total control over its own planning
approval processes. Planning approvals would be dealt with purely on a precinct basis.
There would be a central planning authority for the central area reflecting the importance
of its role. All other areas of enideavour would be dealt with by the wider council in
much the same way as they are now. Most of those issues can be better dealt with by
having a larger, rather than smaller, perspective. They are not the sonts of issues that by
and large have created any demands for a more specific or localised response. Issues
such as rubbish collection, planning of community facilities and all of that stuff should be
done by larger units where the proper planning considerations can be taken into account.

5673



That is a proposal that would pick up the things thac the Government wants to do: To
provide better planning for the metropolitan area and better decision-making. This is a
new way of approaching the issue and would require amendment to the Local
Government AcE. It would also have greater advantages for people in dealing with the
Government. One hears that the Government is looking at ways of restructuring the City
of Stirling and the City of Wanneroo. Perhaps a proposal along these lines wheat there is
a notion of developing distinct precincts which have delegated authority for planning
approval areas can provide the solution to the wholesale breaking up of these
municipalities. We are proposing this plan because it is a very wasteful and expensive
procedure to duplicate. In this country we are already said to be massively overgoverned.
I have said that we should abolish this Chamber for a start.
I certainly do not think we should respond to providing better management and better
Government by developing a proliferation of municipalities, administration centres and
works depots. We have to try to be a little more creative than just getting out the scissors
and paste. We have to look at playing around with the structures of providing this degree
of decentralisation of control within the municipal boundaries. It would be to the great
benefit of the City of Perth, the City of Stirling, the City of Wanneroo and, dare I say,
the City of Melville, a city of similar size to the City of Perth.
There is grave concern about the lack of consultation even amongst those people who
have been initially attracted by the Government's carve up proposal and have taken at
face value the very shonky calculations that underpin the consultant's claims that there
will be no increase in rates. It does not seem to sit well, given that the Government is
claiming to be more open and accountable. It has certainly been one of the causes of the
shoddiness of the calculations because there has not been a capacity to resort to the
expertise of the Perth City Council. It has also not gone unnoticed by those people who
did seem to have an input that, while resident groups were never given an opportunity for
any input, groups such as the Building Owners and Managers Association were given a
substantial inside running.
As the Minister will know, David Car was a consultant for BOMA until March 1993. In
that capacity he made recommendations which bear striking similarities to those which
eventually saw the light of day as the Government's restructuring plan. There is not only
a lack of consultation but also an inequity in the consultation that has taken place, which
has caused a great deal of concern within the community. it is important for the
Government, in conjunction with the officers of the City of Perth, to go through those
indicative budgets and the division of resources that has been proposed and see for itself
those sorts of problems, and reassess whether the claims that there will be no increase in
rates can be sustained. I urge the Government to consider the larger issue of whether it is
a desirable thing to be encouraging the proliferation of local authorities, because this will
not stop at the City of Perth. If this is the approach we have to take, it must apply to
Stirling, Wanneroo and Melville. I also urge the Government to consider generously the
proposal I have put forward of a central area planning authority and decentralised
planning units within the existing municipal boundaries.
I am sure there are people on the Opposition benches who have very genuine and honest
interests in the future success of local government, and I am pinning my faith to a large
extent on the fact that they will take this debate somewhat further.
HON EJ. CHARLTON (Agricultural - Minister for Transport) [3.03 pm]: While the
comments of the member bringing forward this urgency motion might have been
opportune at the time the decision was made by the Government, the time that has
elapsed since that announcement has demonstrated that any attempt by the Opposition to
make an issue out of it has been pretty much a dismal falure. The people of the City of
Perth have obviously recognised that the proposal is in the best interests of all those
people who live from the coast to the eastern extremities of the current City of Perth. It
is amazing to hear the member and the Opposition in general make their criticisms. This
Government is being accused of all sorts of things, of taking away the interests and
responsibilities of people, when actually it is giving them back. I do not know how
anybody in the Opposition with any conscience at all can speak about dictatorial
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government when what is being done will, without changing the existing overall
boundaries, create three new towns to give people a local government authority in their
region with community of interest. Obviously, that is what the member has been
espousing for a long time.
Hon A.J.G. MacTiernan: Without resources it is not being put on a practical basis.
Hon E.J CHARLTON: The member says without resources, but she was pan of a
decision to increase the council rates by about 27 per cent. Then she ran around willing
everybody how the rates will go up. She is in a position of absolutely no credibility at
all.
Hon A.J.G. MacTieruan: The rates reduced the revenue from $47.5mn to $45m.
The PRESIDENT: Order!
Hon E.J. CHARLTQN: That is right. The member reduced the rates. Of the 27 people
on the council three come from the City of Perth and she is trying to defend that. That is
a wonderful example of how democracy prevails in the City of Perth. When the
valuations of the City of Perth have gone in a different direction, all of a sudden it has
meant that the rest of the people in that local government area cannot continue down the
same path and operate in the same way as they have in the past. I would be interested to
hear the member's comment. Is it right that on a number of occasions she has certainly
given an indication to people that she supported the break up of the City of Perth, as have
other people?
Hon Mark Nevill: She said that in her speech.
Hon E.J. CHARLTON: That is what she said in a different sort of a way, but she has
also said it in a quite open way to other people, as have many other people in the City of
Perth. We are not criticising the member or any other person for saying that, but it is a
contradiction for the member and other members of the Labor Party all of a sudden to
have some belief, for a political benefit, and to say that this is a terrible thing and the
Government did not consult with the people. As I have said, it wears fairly thin when we
had a Minister for Local Government who went around the State telling people how
many more members they should have on their local government councils and who is
now saying that there should have been a referendum. We had a dictator from the other
place running wround the State telling everybody how much he wanted them to have no
consultation with the local people to give them an opportunity to have a referendum. The
attitude was, 'If you do not do this, I will come and do it for you." With all due respect,
the Opposition has no grounds for complaint whatsoever. As for having three members
from the City of Perth business district itself out of 27 -

Hon Tom Helm: They were elected members as well, weren't they?
Hon E.J. CHIARLTON: Opposition members can say it all they like, but the fact is that
the people of the City of Perth do not support their grandstanding to try to generate a bit
of activity.
Hon Graham Edwards: How do you know? Have you asked them?
Hon E.J. CHARLTON: The only people who have been running the whole agenda are
the Opposition members of Parliament and some of the staff. If this Government had
decided to bring the four communities together and had seen an elimination of jobs and a
whole range of ancillary activities associated with a decision like that, there would have
been uproar. Members opposite would have been running around the State saying the
same sorts of things they have been saying about everything else the Government has
done. When we make a decision in the other direction, to generate a community of
interest so that people will have something for themselves in their own regions, they try
to demonstrate that the people have a problem with that. They have no credibility
whatsoever and no ground to stand on. What they have tried to drag up and put forward
is really a joke.
Hon Mark Nevill: You are not addressing the issue she raised.
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Hon E.J. CHARLTON: The point the member brought forward about the decision going
against the best interests of the people has no public support. Local government is
supposed to be about local government for the people. There are no grounds for the
Opposition raking that position. The previous Government put forward the principle of
what is being done but would never get around to doing it. The only reason the
member's party did not do it is political, If the Opposition is saying that the previous
Government responded to everything we said and made decisions only on what they
thought the then Opposition would do, that is a bit of a joke. The difference between this
Government and the previous one is that it makes decisions based on what is best for the
people and the State rather than political issues.
Hon AJ.G. MacTiemnan: Because you have control in the other House; it is a different
situation.
Hon E.J. CZHARLTON: Hon Alannah MacTiemnan had her say; does she not remember
what she said a minute ago?
Hon P.R. Lightfoot: Don't get hysterical.
Hon AJEG. MacTiernan: Sorry sweetheart.
Hon ELJ CHARLTON: Is the member talking to me?
The PRESIDENT: Order! Everybody is obviously feeling the effects of last night's
sitting arid, therefore, not listening to what I am saying. I am saying stop the inrerjecting;
you are making too much noise.
Hon E.J. CHARLTON: Some members are probably feeling fresher than others today
because they were not here last night for as long as others.
Once the legislation is passed and the commission is established, the staff at the Perth
City Council will have an opportunity to contribute to the restructuring process. During
that time, both the local communities and the professional people involved will be able to
plan and evolve the local government authority they want for their region. In May 1995
when the elections are held in the respective towns, the new local authorities will be able
to determine whether they want any changes to the number of councillors or wards within
their structures. The Government's proposal is simply the initial basis for the future of
the respective organisations. One cannot get anything more democratic than that. As for
leaving it to the present city councillors to make a decision on the changes within the
City of Perth, that would be about as likely to happen, I suggest to Hon Alannah
MacTiernan, as would something eventuate following her comments about doing away
with this place. She will talk about it as she did when she was a councillor with the City
of Perth about changes there, but while she is in here she will not be leading the charge to
disband the Legislative Council.
Hon A.J.G. MacTiernan: I ant quite happy to do it.
Hon E.J. CHARLTON: I will be interested to see how she waves the flag in that
direction.
Hon A.J.G. MacTiernan: I have.
Hon E.J. CHARLTON: She did that for the City of Perth only to try to hang on to what
she had rather than give the people of Cambridge and Shepperton an opportunity to focus
on their own areas.
Hon AJO. MacTiernan: Can you address the soundness of the figures; that is pretty
imnportantL

Hon E.J. CHARLTON: The budgets have been prepared by consultants. If they are
proved to be incorrect that will not alter the fact that during the interim period the
commission will have the opportunity to deal with them. That is the reason for the
commission.
Hon A.LG. MacTiernan: It might mean the project will nor work.
Hon E.J. CHARLTON: The existing set-up does not work; there is a total imbalance.

5676 [COUNCIL]



[Wednesday, 27 October 1993]167

Hon AJ.G. MacTieman: I have always said that it can be improved.
Hon E.J. CHARLTON: Does Hon Alannab MacTiernan think the people in the Perth
city area would be tickled pink about contributing funds to a child minding centre in City
Beach? They are the issues on which she should have been concentrating over the past
few years as a Perth city councillor rather than seeing the demise of the central business
district. She was so concerned, yet she did nothing about it while she had the
opportunity.
Hon A.J.G. MacTiernan interjected.
The PRESIDENT: Order! Would the inister please cease directing his comments to
the member on the other side and direct them here.
Hon E.J. CHARLTON: Certainly, Mr President. It seems that the member now wants to
elaborate on the comments she made. I will ignore them and see how keen she is to play
a part in what goes on from here on.
Widespread consultation took place within the proposed new districts about the
unhappiness of the present situation. The Minister for Local Government obviously took
that into account as well as the background information presented by the consultants.
The Government is very happy with the way in which that consultation was carried ouL
It is all very well for people to talk about referendums, but in the final analysis,
whichever way we look at the situation, it is most unlikely that a clear indication would
have emerged of how to administer the regions currently contained within the City of
Perth.

One only had to hear the member's speech when she moved the urgency motion to be
totally convinced that apart from the fact that this Governiment took the initiative to make
the change, she had no concern other than the accuracy of the budget and number of
people likely to end up in the Perth CBD. That is not the basis on which the Government
made the decision regarding the size of the population in the Perth CBD. Everybody
knows that whatever is the figure now, it will certainly increase. As I have already
indicated, changes to the City of Perth traffic and car parking operation ame also high on
the Government's agenda.
Hon AJI.G. MacTiernan: The member must be reading the wrong speech; that is not my
concern.
Hon E.J. CHARLTON: Those changes will complement the Government's new
direction. In recent times, I could not see this decision come quickly enough. Every time
one wanted to make a decision about transport in the CBD one could be certain that the
City of Perth would not make a decision. At least the people chosen to represent that
inner city area will make decisions in the best interests of the nerve centre of Perth. If we
had any vision, we would be looking forward to the advantages which the natural beauty
of the city of Perth will afford. The three new towns will benefit from local community
interest boundaries which will lend themselves to complete support and acceptance by
the people in those areas- All members of the Government were as one when it came to
deciding that the initiative should proceed.
Hon Tom Helm: Even the experts from Tammin?
Hon E.J. CHARLTON: Even the experts from Tammin, Merredin, Stirling and
everywhere else! We even got some people who represent Hon Tom Helm's region - the
learned inister on my right, for example. Hon Alannah MacTiernan's comments
supporting her urgency motion were nothing more than political grandstanding designed
to stir up some activity. However, that has fizzled out over the few days since the
announcement was made. I challenge Hon Alannah MacTieman to consider doing
something positive for the City of Perth. If she takes up my challenge perhaps she will
not spend as much time as she does at the City of Perth and will devote her time to her
parliamentary duties.
[Resolved, that the motion be continued.]
Hon E.J. CHARLTON: It is obvious that the decision has been made and it has been
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broadly accepted by the community. It will be accepted by more people in the days,
weeks and months to come. The Government looks forward to the appointment of the
commissioners and to local people having an input into the Government's decision. The
existing City of Perth staff will be involved in the implementation of decisions affecting
the new authorities. In May 1995 the residents concerned will have the opportunity to
elect the people they want to represent them in their respective areas. From that point,
like the ending of a fairy tale, they will live happily ever after.
HON GRAHAM EDWARDS (North Metropolitan - Leader of the Opposition)
[3.31 pm]: I am disappointed at the Minister for Transport's attitude to a genuine
concern which was very well put to the House by Hon Alannab MacTiernan when she
moved this motion. It is unfortunate that the trend in this House is for Ministers to rake a
cavalier approach in their responses to motions moved by members on this side of the
House. On occasions, their responses are insulting. They might get some enjoyment out
of that; the Minister for Transport certainly did on this occasion. The Minister for
Transport might think that he is smart and funny, but anyone who has a genuine concern
about the Government's decision to split the City of Perth into four areas will not think
he is smart or funny when they read his speech. He deliberately avoided the queries
Hon Alannab MacTiernan raised simply because he does not know what he is talking
about and he has no information.
Hon George Cash: From memory, your parry used those tactics.
Hon GRAHAM EDWARDS: Members opposite are too busy trying to get their mate
Smith out of trouble.
The DEPUTY PRESIDENT (Hon Barry House): Order!
Hon George Cash: Brian Burke is the one who -
The DEPUTY PRESIDENT: Order! The Leader of the Opposition should address the
Chair -

Hon GRAHAM EDWARDS: It is the Leader of the House -

The DEPUTY PRESIDENT: Order! I was asking the Leader of the Opposition to
address the Chair and I was about to ask the Leader of the House to stop interjecting.
Hon GRAHAM EDWARDS: I have no doubt that in the near future this House will
debate the issues concerning the City of Wanneroo. I have a copy of the report of the
inquiry into the City of Wan ncroo and it relates -

The DEPUTY PRESIDENT: Order! I do not believe that document has any relevance to
the motion before the Chair-
Hon GRAHAM EDWARDS: Mr Deputy President, I am amazed at your comments.
The DEPUTY PRESIDENT: Order! The motion before the House concerns the City of
Perth.
Hon GRAHAM EDWARDS: This document which I have in my hand is about an
inquiry into the City of Wanneroo and it has a lot to do with the motion before the Chair.
If you, Mr Deputy President, have read it, and I am sure you have, you will know that
chapter 10 refers at length to the size of the city. Most of the argument we have heard
from the Government which obviously is in favour of splitting the City of Perth into four
areas comes down to the size of the city. In this document there are many parallel
arguments which relate to those which have been put in this case.
In speaking to this motion, Hon Alannab MacTiernan said that if the Government makes
a decision like this about the City of Perth what flow on decisions will it make about the
Cities of Wanneroo, Stirling and Melville? I will not dwell on this issue because this
House will deal with it in depth on another occasion.
I did want to address the insulting view taken by the Minister for Transport that it is only
Labor activists who are trying to run against the Government's agenda. In fact, he was
implying that the argument against the Government's decision is a plot. I draw the
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attention of members to an election pamphlet put out by Ann Kennish who was a
candidate for the Victoria Park electorate at the last election. She is hardly a Labor Party
activist! The pamphlet states -

Dear Resident and Ratepayer,
I have received numerous 'phone calls from residents in St. James and East
Victoria Park, who are within the City of Perth boundaries.
They were all concerned about dhe implications of a change in boundaries in the
Victoria Park electorate, which could result in an increase of $100 or more on
their Rates Bill.

That is a nice sentiment to express prior to an election. To continue -

It's not surprising they rang, who could afford any increase today!
This issue concerns me greatly as well. I want to make my position perfectly
clear.

Her position is the Liberal Party's position and it is -

There must be NO alteration of Council boundaries without a referendum among
affected ratepayers - on both sides of the boundaries.
This action is supported in the Local Government Act and is Liberal Party Policy.

One may ask: When did the Liberal Party jettison its policy? I guess that it jettisoned its
policy when it considered after the election what political favours it owed and to whom.
It seems to me that one of die first political favours it had to repay is to same of the
business groups within the central business district who decided they wanted to achieve
this change to die City of Perth. This change has been brought about in secrecy, without
warning and without consultation. It reminds me of the embarrassing way in which the
Government announced it would mine in the Ningaloo Marine Park without consultation
and without giving any warning to the residents. It also reminds me of the way in which
the Minister who flippantly replied to this motion today announced the closure of the
Midland Railway Workshops. Again that was done without consultation with the people
involved. Out of the blue the Government has made these decisions. It wonders why
genuine people who are affected by these decisions get their back up and are concerned
at the process of Government and the way in which these decisions have been made. If
the Government's decision concerning the City of Perth is so compelling and it knows,
even without a referendum, that everyone supports it, why has it handled this decision in
the way it has? Why has it been so secretive? Why has it not consulted? Why has it not
held a referendum? These are reasonable questions put by reasonable people, some of
whom live in my electorate and some of whom live on the other side of the river. They
are reasonable questions that any reasonable Government would answer.
Hon George Cash: So you would favour a referendum?
Hon GRAHAM EDWARDS: Whether there is a referendum -

Hon George Cash: Do you think that is a democratic way of doing business?
Hon GRAHAM EDWARDS: I certainly believe that there is a different environment in
which this could have been achieved.
Hon George Cash: So you believe there should be a referendum?
Hon GRAHAM EDWARDS: I cannot understand why this had to be done in such
secrecy and in such a cloak and dagger way.
Hon George Cash: So you believe there should be a referendum?
Hon GRAHAM EDWARDS: While the Leader of the House is so talkative, perhaps he
will tell me whether either of the consultants who prepared the report will be made
commissioners?
Hon George Cash: I am interested in your telling me whether there should be a
referendum.
'sal-s
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Hon GRAHAM EDWARDS: I am seeking information from the Leader of the House.
He is the fount of all knowledge here.
Hon George Cash: Tell me whether there should be a referendum, or can you not answer
that question?
Hon GRAH4AM EDWARDS: Whether there should be a referendum is not the point.
What should have occurred is some openness in Government decision making and some
consultation before this cloak and dagger decision was made. Mr Cash seems to want to
find some great principle in the way in which the Government has made this decision.
He seems to want to deflect attention from it by asking questions that are no more than
red herrings. Why cannot people get reasonable answers to reasonable questions? The
reason is that they are not dealing with a reasonable Government. They are dealing with
a Government that has slid easily into making decisions with faceless men in closed
meetings around this city and then is not prepared to come out and properly defend those
decisions, as we have seen from the way in which the responsible Minister in this House
has handled this motion. One would think that if members of the Government were not
prepared to answer reasonable questions put by members of the Opposition or other
ordinary people who will be affected by this decision, they would at least be prepared to
answer questions put by a person like Ann Kennish, who after all was one of the Liberal
Party candidates at the last election, who said that "There must be no alteration of council
boundaries without a referendum among affected ratepayers - on both sides of the
boundaries". I wonder where decisions like this leave a person like Ann Kennish and
where other decisions that this Government has made in secrecy leave other supporters
and, indeed, other members.
I congratulate Hon Alannab MacTiernan on the way in which she brought forward this
motion. She did not enter into a great political debate, which unfortunately was brought
about by the manner in which Hon Eric Charlton responded, and she put some reasoned
and balanced arguments that contained reasonable questions. It is unfortunate that the
Government, for some meason, did not respond in a fair way. I am sure that many people
within the boundaries of both the City of Perth and North Metropolitan Province will be
most interested in the attitude of the Government in regard to this issue. If there is so
much support for this proposal, why has there not been some openness and consultation
and why has there not been a referendum? I can tell Mr Cash that in my view there
should be a referendum. I cannot understand why the Government insists upon making
these sorts of decisions in secret and then refuses to justify them afterwards.

Sitting suspended from 3.45 to 4.00 pm
HON J.A. SCOTT (South Metropolitan) [4.00 pm]: Although I acknowledge that it is
good for the State Government to be interested in participating in the shaping of the City
of Perth - which is far from perfect - I am appalled at the process involved in the decision
to sack the Perth City Council. This is a total attack on democracy, from a party which
claims to uphold participatory democracy. I am constantly amazed by this Government's
decision making process, as no consultation occurs with people who will be most
affected by the decision.
Hon Peter Foss: If any sackings occur, they will be made by this Parliament.
Hon J.A. SCOTT: Maybe so, but the decision was made before community consultation;
it was a back room decision.
Hon Derrick Tomlinson: What about the report of three years ago?
Hon J.A. SCOTT: I have been constantly reminded, as is the practice of this
Government, of what the Labor Party did; members opposite harp on this theme. I
constantly remind them that I am not a member of the Labor Party.
Several members interjected.
Hon L.A. SCOTT: I am not in admiration of all the things the Labor Party did in the local
government area.
Several members interjected.
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Hon J.A. SCOTT: I realise the Government is feeling fairly embarrassed about ibis issue,
as it should due to the lack of consideration given to the people of this city.
Hon Derrick Tomlinson: What did the consultant's report of three years ago say?
Hon J.A. SCOTT: Some of the decisions that have occurred in ibis Parliament since I
have been here -

Several members interjected.
The DEPUTY PRESIDENT (Hon Barry House): Order! The member on his feet is
addressing the Chair. He is entitled to the Chair's protection which he shall receive. If
members will cease cross-Chamber intrjections, the member will be able to get on with
his speech.
Hon J.A. SCOTT: This Government has constantly failed to consult the people most
affected by its decisions. The student guild Bill is before the House, and this was drafted
without a single word of consultation with the students. They did not know it was being
done.
Hon N.F. Moore: It has been Liberal Party policy for 20 years. They knew what it was
about.
Hon J.A. SCOTT: Unfortunately, Hon Norman Moore does not realise that the student
body is constantly changing.
Hon N.F. Moore: Are you supporting them on this issue?
Hon ILA. SCOTT: Let us consider the industrial Bills. I wonder how much consultation
took place with unions and workers. Other examples are the McCarrey report, which had
the support of developers and people making money from the timber industry.
Hon Peter Foss: You do not like wealth?
Hon J.A. SCOTT: I do not mind wealth at all.
Hon Peter Foss: All your mob hate wealth!
Hon J.A. SCOTT: The community feels it is being constantly ripped off. I can
understand Hon Peter Foss' comments about my complaining about wealth because he
wants to establish, through the division of the Perth City Council, a group of small
councils with a wealthy silvertailed central city council. That will be the case if
Hon Alannah MacTiernan's figures are anywhere correct. The central body will collect
nearly all the rates yet supply services to fewer people. The Perth City Council decision
will result in a distribution of greater wealth to wealthy citizens of this city and reduced
funds for the poorer suburbs. In some instances the poorer suburbs are currently
subsidised by the rates of the richer suburbs; that is a good thing. I know Hon Peter Foss
will not agree with that, but I believe in social equity.
Another symptom of this Government is the redistribution of wealth occurring through
all its decisions. Funding is going to the wealthy from those least able to afford it. We
hear cries from the Government members that they are not paternalistic and are
upholding democracy. They claim that the Labor Party has nothing to complain about.
However, when the State Government refers to the Federal Government - on Mabo for
instance - it suddenly runs around lie a chock with its head cut off complaining about
State's rights being eroded. At least the Federal Government consults before making a
decision.
Hon Peter Foss: Not us.
Hon J.A. SCOTT: The Federal Government does not come along and say. 'This is the
Mabo decision, you must accept it." The Federal Government has consulted everyone,
except the State Government which did not want to be involved.
Hon Peter Foss: We asked them, and they did not come to talk to us.
Several members interjected.
Hon J.A. SCOTT: This Government does not believe in consultation or taking care of
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the people of this State. It is more concerned about the rights of investors, usually from
other States and overseas. I did not notice this Government going out to the Aboriginal
communities asking what they wanted with Mabo.
Hon Peter Foss: The Premier has spent far more time doing that than you imagine. You
do not even care to find out.
Hon Tom Stephens: He has not been listening, Mr Foss. He is all talk and no ears.
Hon J.A. SCOTT: This is another in a long List of anti-democratic actions. This
Government promised to be open and fair to the people of this State. Nothing is open
and fair about a Government which makes a decision which affects all people in the city -
people not living in the central area believe the city to be theirs - without consultation.
As a former country resident, and as other country residents will know, most people,
whether they are from Meekatharra, Kalgoorlie or wherever, see Perth as their city.
Hon Peter Foss: You seem to be saying that the State Parliament is the proper body to
look after this.
Hon J.A. SCO17: Hon Peter Foss is not listening. I was trying to say that before making
decisions Government should let people know what it is intending and it should learn
whether people approve of that decision, and not push a decision which is against its own
policy.
Hon Peter Foss: A decision has been made and everybody has been told.
Hon J.A. SCOrr: I have seen how this Parliament works and how many times members
of this House of Review have crossed the floor.
Hon Peter Foss: I have seen how many times the member has crossed the floor.
Hon J.A. SCOTr: I am the only person in the House who has crossed the floor.
Hon Tom Stephens: Are you impressed by this House? Do you see it as a House of
Review?
Hon J.A. SCOTT: I am totally unimpressed at the way this House works. I am also
fairly disappointed at the newspaper reporting of the Government's action. It focused
very much on something which was important - that is, the need for the City of Perth to
make changes to make it work more efficiently - but it completely missed the fact that the
Government's action was totally undemocratic and should not be tolerated in a State
which is supposedly based on democracy.
Hon Peter Foss interjected.
Hon J.A. SCOTT: Hon Peter Foss does not know what a participatory democracy is. He
seems to think that the way to make decisions in a participatory democracy is to impose a
decision on people by superior numbers in a Parliament and then tell people of their
freedom to vote for those people in those little shires it has made; that is after taking
away what existed before without any participation at all by the community.
Hon Peter Foss interjected.
Hon Tom Stephens: You are a beneficiary of a rigged system.
Hon Peter Foss interjected.
Hon J.A. SCO'T: We would all acknowledge there have been problems with the City of
Perth. Many of those problems were not necessarily caused by the Perth City Council;
many were caused by State Governments - not so much this one as it has not been here
long enough, but it is doing its best with the Northbridge fireway and the proliferation of
roads and freeways in this setting.
Hon Peter Foss interjected.
Hon L.A. SCO171: The planning decisions which have been made have not been good
ones.
Hon Peter Foss: They have not been made yet.
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Hon LA. SCOTT: The decisions to conIsruct roads and freeways and the emphasis
which is placed on car travel and not on public transport occurred in the past.

Point of Order
H-on GRAHAM EDWARDS: Members on this side of the House are trying intently to
listen to the speech being made, but cannot hear at times because of interjections by the
Minister for Health.
Hon Doug Wenn: They are unruly and too loud.
The DEPUTY PRESIDENT: There is no point of order, but the interjections are unruly
arnd out of order. It is difficult to bear in other parts of the Chamber when continuous
mini-speeches are being made by other members. Let us try to proceed.

Debate Resumed
Hon J.A. SCOTT: As I was saying there are many problems with this city and many of
those were not caused by the Perth City Council. The greatest problem I see with this
city is that the people have been driven out of it. The people were driven out not by the
Perth City Council but by the developers and also the road builders who will be back in
control of the City of Perth when the Government forces this Bill trough this upper
House without its being properly reviewed. Once again not one Government member
will stand up for his own ideas because the Government fails to use this House as a
House of Review.
Hon Derrick Tomnlinson: A proposal was put out for public consultation in September
1990 during the reign of the previous Government. It was called "A capital city planning
authority for the capital of Western Australia".
The DEPUTY PRESIDENT: Order!
Hon Kim Chance: Sit down and shut up.
The DEPUTY PRESIDENT: All members have the opportunity to make their own
speeches-
Hon J.A. SCOTT: Hon Derrick Tomlinson mentioned consultation that took place
sometime ago-
Hon Derrick Tomnlinson: Consultation is a long process.
Hon L.A. SCOTT: It is a slow process under this Government because I have not seen it
start at all.
Hon Kim Chance inteijected.
Hon J.A. SCOTT: As Hon Kim Chance says, with this Government consultation
happens after decisions have been made. I realise Hon Derrick Tomlinson has been
embarrassed by this.
Hon Derrick Tomlinson: Not at all; it is a commendable decision three years in the
coming.
Hon L.A. SCOTT: Although the decision might be okay, the process has nor been okay,
it has been appalling. I cannot remember any consultation that this coalition Government
has started.
Hon Derrick Tomlinson: Because you did not take part. It was the continuation of a
process begun by the previous Government.
The DEPUTY PRESIDENT: Order!
Hon J.A. SCOTT: If Hon Derrick Tomlin son wants to look at consultation he need only
look in the front of the McCarrey report because it lists all the people who were
consulted- Once again it is the developers who have been consulted, not the people.
Hon Derrick Tomlinson: Who wrote the 1990 report?
Hon Graham Edwards: What has that got to do with it?
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Hon Derrick Tomolinson: Ic was in your time in Government. Did not you see the report
either?
The DEPUTY PRESIDENT: Order!
Hon I.A. SCOTT: Many of the bad decisions that have been implemented throughout the
city are not the fault of the Perth City Council but as a result of the interference of
Ministers who have overridden local government plans for their city. They refuse to
acknowledge that the people who live in those areas have the tight to make decisions for
their own areas. We have a move in the wrong direction, a move away from
participatory democracy towards paternalism where a Government does not govern but
thinks it can rule. We need to understand the difference between governing and ruling
before we can get down to democracy.
Hon R.G. Pike: Would you be making this speech if the Labor Government had won the
last election? You are virtually a Labor member. Would you be making the same speech
against Labor?
Hon J.A. SCOTT': Hon Bob Pike has got it wrong. I would quite happily make this
speech against a Labor Government; in fact, I said that previous Governments had
overridden many decisions of local governments to their detriment. I was a critic of the
Labor Minister for Planning, Mr David Smith. I disagreed with many of his decisions
and the way he overrode various council decisions and pushed through legislation which
should not have been pushed through.
Hon R.G. Pike interjected.
Hon J.A. SCOTT: I totally disagree with the Port Kennedy project in the same way the
Liberal Party did before it got into Government and got into bed with the developers.
Hon Derrick Tomlinson: The Act was already in place. Have a look at that law before
you make those stupid statements.
Hon J.A. SCOTT: I certainly do have my facts right, Mr Tomlinson. The Liberal
Government was talking about stopping that project, and promised scientific parks and
a sorts of things that have not come to fruition because it does not care about the people
of Perth.
Hon Derrick Tom linson interjected.
The DEPUTY PRESIDENT (IHon. Barry Hous): Order! There is still a tendency for
several members to be making speeches from their seats, which they know is out of
order. This is not the Port Kennedy Development Agreement Bill before the House; it is
a motion on the Perth City Council. I invite the member to make his remarks relevant to
the motion before the House.
Hon J.A. SCOTT: Thank you, Mr Deputy President. I will be happy to keep to the point.
I should not get drawn in by the incerjections; however, at times the irony of the situation
gets to me.
Before such decisions which affect all people in this State are made, greater consultation
should occur with the people. This is a classic example of the disempowering of people
and making them not feel a part of the city in which they live. If we are to have a real
sense of community in the City of Perth people must have a right to participate in the
decision making processes.
Hon Derrick Tomlinson: This proposition was put to the public three years ago.
Hon LA. SCOTT: Hon Derrick Tomlinson can talk about that later. I will continue with
what I want to talk about. After three years' worth of inteizjections I would like to get on
with my speech.
Hon Derrick Tomulinson: I would like to get on to three years of facts.
Hon L.A. SCOTT: It is important for people to be a part of the community. It is also
important for the city because it is the people who feel disempowered, alienated arid not
part of the decision making process who break down society. We cannot continue
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completely isolating people in this city without suffering for it. We must consult the
people more. This Government is failing at all levels and in everything it does to consult
people before making decisions which very much affect their lives. Before any further
moves are made on the implementation of thi s plan this Government should find out what
the people want. I suspect that these boundary lines have been drawn fairly arbitrarily
and without any proper consideration of land use, studies or anything else. If we are to
get a proper division of the city the issue should be widely discussed. We should be
considering the competing land use claims of people, and the environmental problems
that may result from different sonts of land use, in a proper, scientific, rational and
thoroughly debated way. 'Unless we do that we are going to make a complete mess of it.
HON REG DAVIES (North Metropolitan) [4.23 pm]: I take part of the same line as
Hon Jim Scott; that is, the area of consultation. I have no complaint at all with the
concept of a vibrant, revitalised capital city. Most people would agree with that concept.
All those to whom I have spoken have no concerns with that concept. My main concern
is the method by which the changes eventuated. Members need only go back to the
debates of last year when I introduced the Fitzgerald Street Bus Bridge Bill into this
place. That legislation was all about consultation. The whole idea of bringing that
legislation to the House was because members all believed that the Labor Government at
the time was making changes within the City of Perth without consulting those residents
concerned. Another Independent, Ian Alexander, introduced the Bill in another place,
and I introduced the Bill in this place, to deal with that matter. Members debated that
Bill vigorously and in the end it was passed by both Houses of Parliament and became an
Act of Parliament. It is probably one of the few Bills that has been passed just on the
issue of consultation with the public.
Hon George Cash: But it was not supported by the former Government.
Hon REG DAVIES: No, it was not. However, at least I am being consistent in my line
of debate; that is, maximum consultation with those in areas that we are going to change.
My concern also is with the make up of the new towns and whether a need existed for
three new municipalities as well as the City of Perth. Members know how expensive it is
to set up a municipality, particularly with all of its infrastructure, and to duplicate all of
those pieces of infrastructure in three other areas as well as within the city. One also
wonders whether, if after consultation with all the citizens involved, the people would
have preferred to amalgamate into neighbouring cities and towns rather than have their
own separate municipalities with all the associated costs. Once again, the citizens did not
have the opportunity to reflect their views to the Government or the Parliament.
Another decision the Minister arbitrarily made was the method of electing the mayor. I
thought it should be left up to the council members to decide, without being told, which
method they wanted to use to elect their mayor. Another concern of mine is that these
new towns will be encumbered with the upkeep of expensive State facilities. Has any
thought been given to the cost of the upkeep of the Perry Lakes Stadium, Beatty Park
Aquatic Centre or Bold Park, and who will be responsible for that upkeep? They are
extremely expensive State facilities. I hope that they will be financed completely out of
Government funding as opposed to the municipal funds of those new towns. I am
concerned also that the boundaries for the new towns were drawn to take in the existing
City of Perth boundaries. Some of the areas, particularly around the Floreat area, stick
out on their own; whereas, with the change of boundaries they could have been included
in a neighbouring municipality. if any change were made to the current City of Perth
boundaries a referendum or public consultation would have been necessary. flat was
avoided by haphazardly drawing these boundaries to encompass the City of Perth
boundaries. That was a concern. I thought that, if the Government were to make
changes to the boundaries of the City of Perth, this would have been an ideal opportunity
to look at all the municipalities within the city area. Wanneroo is a growing city north of
Perth. This would have been an ideal opportunity to change all the boundaries at the one
time. We may have found that there was no necessity for three new towns; instead, there
could have been an amalgamation of parts of the City of Perth into Stirling and so on.
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Rating is of concern to ratepayers, particularly those on limited incomes. I take the
Government on faith when it claims that there will be no added cost to the ratepayers,
that the rates will not increase. However, it cannot give that undertaking unless it is
prepared in future to offset council funding with State funding. In the end, the new
municipalities will have to strike their own ratings. I am concerned about that. I hope
that this will not prove to be a costly exercise.
I am aware that meetings of ratepayers are being held frequently within the proposed new
areas. I believe that, tonight, the Wembley Downs ratepayers are holding a meeting. I
have been receiving a reasonable amount of correspondence from ratepayers who are
unhappy with the way in which this proposal has been managed. It was not a very good
public relations exercise. Before putting this proposal forward, the Government should
have considered the debates about the Fitzgerald Street bridge.
I hope that the City of Perth will be a thriving city. I have heard it said that it is
necessary to have a certain population before a place can be called a city. That is not an
issue. It is a matter that can be easily resolved. I hope that the City of Perth will be
vibrant, revitalised and a showpiece and gateway to Western Australia. I hope that the
many tiny towns, as they have been called, will be successful and will be able to carry
out their duties in the best interests of the ratepayers effectively and cheaply. However, I
am concerned at the lack of consultation that has taken place. This could have been a
good public relations exercise by the Government, but that was not to be. I regret that.
I congratulate Hon Alannah MacTiernan on bringing the matter forward. It is an issue
that is worthy of debate. The City of Perth is within my electorate. Because there will be
three new municipalities, I will now have a further three citizenship ceremonies to attend.
HON B.K. DONALDSON (Agricultural) [4.33 pm]: As my name has been mentioned
and, of course, as I have had some involvement in local government previously, it would
be remiss of me not to say a few words. About three years ago, I had the opportunity to
talk to three Ministers of the previous Government on the very subject of the City of
Perth. It was put to me that something needed to be done. I do not think that anyone was
questioning the integrity or the credibility of the councillors of the City of Perth or their
service delivery. Any organisation with 27 people around the boardroom table would
have difficulty getting things done. I am sure that Hon Alannab MacTiernan, as a former
City of Perth councillor, would recognise that.
Hon A.J.G. MacTiernan: And I said so.
Hon B.K. DONALDSON: If we lived in an idealistic world, it would be great to have
consultation. Unfortunately, we live in a very real world and have to be realists. I have
seen what happened in New Zealand and in Tasmania, and I am aware of what is
happening in Queensland. In those places, local governments were given the opportunity
to do certain things for themselves. Unfortunately, that does not always prove to be
fruitful. When boundaries are in issue, people become very emotive. In New South
Wales, an attempt to change the boundaries of a metropolitan council literally had 3 000
people marching on the street They did not want to be amalgamated with a
neighbouring local authority.
This is an emotive issue. The previous Government was trying to recognise that there
needed to be a city planning authority. That was very much its platform. At the time,!I
said that theme would need to be a proliferation of residential areas around the City of
Perth - certainly not encompassing City Beach. However, I thought that it was important
to include the accesses to the City of Perth. The City of Perth needed a mix of not only
the central business district but also residential activity.
Hon A.J.G. MacTieman: Exactly what I argued.
Hon B.K. DONALDSON: That was the way that I looked at it at that time. My view
was not well received by the then Ministers. However, a change was needed. How does
one achieve such a change? Sometimes a bit of guided democracy is required.
I was involved in a committee that produced a book called Opportunities for Local
Government, which was presented at the 1992 conference of the WA Municipal
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Association at the Burswood Resort at the same time as the signing of the better
government agreement with the then Premier, Carmen Lawrence. With that report, I was
seen to be trying to amalgamate councils in Western Australia, which was not the case.
We were looking for opportunities for rationalisation so that towns could retain their
identity without overtaxing ratepayers to achieve that self-identity. On that subject,
people get very nervous. At that time, when we conducted seminars on the matter, a
number of metropolitan councils said, "Don't forget us." I thought that we would be told,
"That is for the country only. You boys go and do it." It was interesting that so many
metropolitan councils said, "Hang on. There are opportunities for us." It was all linked
with the better government agreement, of which I am a great supporter. That type of
rationalisation is very good because local government and the Government of Western
Australia both play a vital role. Those bodies should look at how they can rationalise
service delivery for the benefit of the community and the taxpayers.
If members look at some of the opportunities that exist, they might wonder whether we
should not have split up three towns and left the City of Perth as it is. That proposal was
the start of a long term plan. Whether the Government wishes to continue along that
path, I do not know. However, from my perception of local government, I believe it is
important to look to the future and see where we can best suit commonality of interest.
Planning and land use are important in local authorities, and they should be carried out in
the best interests of the people of those areas. It certainly was not representative of the
Perth City Council because critical statements appeared regularly in the local community
newspapers. The people of City Beach thought they were getting a raw deal, The people
in the central business district also felt aggrieved because their very high rates were
supporting some of those residential areas. It was important in the longer term that
something be done to alleviate the problems that had developed within the City of Perth
and the outer districts within its boundaries. Had the boundaries of the City of Perth been
moved, the Government would have had a very emotive issue on its hands. That is the
problem the previous Government probably faced when trying to determine the best way
to approach and change the structure. I do not know whether the previous Government
did not act because of lack of political will or lack of time, but certainly it had a strong
resolve to do something about the structure of the City of Perth.
I was interested in the figures supplied by Hon Alannah MacTiernan. I am not disputing
the figures, which may be genuine, but I would be surprised if' those figures did not
correlate closely with those provided by the consultants.
Hon A.I.G. MacTiemnan: I was contrasting the indicative budgets with the actual
expenditure.
Hon B.K. DONALDSON: I realise where they camne from. However, I am surprised
because Dr Carr and Mr Fardon have a very long and distinguished background in local
government and they would be very close to the real figures.
Hon A.J.G. MacTiernan: They acknowledged that they based them on the number of
people and did not carve up the expenditure of the City of Perth.
Hon B.K. DONALDSON: There will be some flexibility in the arrangements to alleviate
some of those problems in the short term.
Another point which should be raised, which Hon Alannah MacTiemnan missed, is that
the City of Perth has been receiving a minimum grant from the Western Australian Local
Government Grants Commission because its assessed revenue is far greater than its
expenditure pattern. That has been a sore point for the Perth City Council for a number
of years because it felt it was not achieving equity in the distribution of Federal funds.
Hon A.J.G. MacTiernan: We did well on the capital grants.
Hon B.K DONALDSON: I am talking about the local government grants under the
Local Government (Financial Assistance) Act of 1986.
Hon Bob Thtomas: Does that mean that other local authorities in Western Australia will
get less?
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Hon B.K. DONALDSON: Of course, a small adjustment will be made across the
143 councils, but that will be minima] and there is a real indexed increase over a given
period. Slight adjustments will be made but, by the Same token, those people have
possibly been more deserving of some equity, considering that the Local Government
(Financial Assistance) Act states that each council should be able to operate on a mean
standard compared to any other council, and its rating effort should not be advantaged or
disadvantaged in any form. There will be greater access to Federal Government funds, in
which area the City of Perth had been a loser in the past. An adjustment will possibly
also be made in road funding.
The member talked about the size of local authorities, and it could be argued that a
number of small local authorities in Western Australia operate very efficiently. For
example, Peppermint Grove is the smallest local authority in Australia, and possibly in
the world. The people in that area have an expectation that their wheelie bins will be
picked up from the back of their properties and that it is not necessary for them to place
them on the front lawn. This service was requested by the residents of Peppermint
Grove. and it has been supplied. Peppermint Grove receives practically no grants
assistance.
Hon A.J.G. MacTiernan: It does not deserve it.
Hon B.K. DONALDSON: I am not arguing that it does, but the ratepayers and electors
of the Shire of Peppermint Grove are prepared to put their hands in their pockets to
finance their expectations of a certain quality of service.
Hon A.J.G. MacTiernan: They do not have the need to provide the same range of
services. We are talking about a silvertail suburb with a population of approximately
1 700. It is not possible to compare the two.
Hon B.K DONALDSON: That is a side issue, but certainly big is not necessarily
beautiful with regard to local authorities. Certain processes of rationalisation and other
opportunities exist with small local authorities. I am sure that there will be a deal of
contracting out and tendering for services delivered from those three new towns when
established. it is important to remember that at the end of the day it may be cheaper to
run the proposed City of Perth and the three new towns than it has been to run the
existing City of Perth. Who knows? T will watch this exercise with great interest.
Hon Kim Chance: So will 1, because I am a PCC ratepayer.
Hon B.K. DONALDSON: Hon Kim Chance was listening keenly to my comments
because, as a ratepayer, he could be affected by the changes. If those towns and the City
of Perth are able to operate and deliver more economically and efficiently the same
quality of service delivered previously, the people in those new municipalities may thank
this Government for its action. It must be remembered that the Minister was privy to the
papers and discussions that have eventuated over the last three years under the previous
Government. Perhaps it got the best of both worlds; the Minister has the background
informiation on which he was able to draw, and also he consulted certain groups, although
that was kept low key. At the end of the day the Government made its decision and I
have no problems with it. I have empathy with the Western Australian Municipal
Association because if I were in that position I would react in the same way.
Consultation has always been important to me, but at times consultation is not possible
because no progress can be made. In same of these matters the Government must make a
decision.
The City of Wanneroo is wondering whether it is next for restructuring. I do not know
whether any council is next, but one would like to think that the size of the Wanneroo
and Stirling local authority areas will be investigated. I have seen figures which suggest
that a population of more than 40 000 provides for a very economical local authority.
However, same local councils with a population of that size are very poor managers, and
they do not meet the expectations of the residents of those local authorities. I do not
know whether there is a rule of thumb to identify the optimum number of people serviced
by a local authority. Let us consider some of the small local authorities in country areas.
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They have an opportunity to rationalise their operations. Administration is one of the
high costsinvolved in local government. I hope that the new Local Government Act will
reflect that. I have always disagreed with one section of that Act.
I hope it will be changed. Every local authority must have a shire clerk but many small
neighbouring councils could operate with one shire clerk with a couple of assistants in
the towns. Small councils may retain their identity but such a change would involve less
expenditure on the administration of the councils. I would not like to see small local
authorities disappear if they could rationalise their organisations and become more
economic and efficient. We need to look closely at some of the small local authorities
and the way they deliver services such as road making. Hon Kim Chance would know
that most small local authorities have tip trucks, and some authorities have joint venture
arrangements for the resealing of bitumen woads. Considering that the economic life of a
grader is about 1 400 hours a year, there could be greater rationalisation of plant and
resources. Councils have some over capitalisation. but it is up to the local authorities to
decide which way to go. No-one will go out with a big stick to attempt to influence
councils. It would be a very brave Government that would attempt to change the
boundaries of councils, but that is not to say it will not happen. A Government at some
time may decide, after consultation, to do that, but at the end of the day - as in
Queensland and in Tasmania - the State will have X number of local governments. We
should assist in achieving that objective.
That argument relates to metropolitan region planning. We should ensure that we look to
the future, consider the boundaries or the sizes of the councils, and consider how the
communities see their future. We should consider land use and the size of communities.
I would like to see a complete study undertaken with a comprehensive consultation
period on the restructuring of the metropolitan region planning area. That is not to say
that at the end of the day the Government will not need to make hard decisions. Any
Government would have to do that because we will never remove the emotive side of the
argument when dealing with boundary changes and with people. People are very
parochial. Hon Alannab MacTiernan would have discovered that when sitting around the
council table. People identify with their own areas and wards. People will fight very
strongly for their communities, and it is important that they do so.
I cannot say that people have responded in a way that reflects a poor decision by the
Government on the City of Perth. I have not heard the sorts of criticism that I expected
to hear when the announcement was made about changes to the City of Perth. People are
looking for a better future and a clearer identification of representation. I do not say that
the current City of Perth councillors do not represent their wards in a creditable manner.
But I wonder how many councillors can make a worthwhile contribution to the advisory
committees, which will also make a worthwhile contribution after the elections for the
new cities in. May 1995. Councillors should be able to make a positive contribution with
their experience. f1 could afford to live in City Beach, and if I were a councillor of the
City of Perth, I would be thinking how best I could help to develop the new city of
Cambridge. I would work on the advisory committee and perhaps I would become the
first mayor of the City of Cambridge -

Hon Kim Chance: And a very good mayor you would be too.
Hon B.K. DONALDSON: I thank the member. Unfortunately I cannot afford to live in
the City Beach area.
Hon John Halden: Is the member aware that councillors are thumbing their noses at the
Government's proposition?
Hon B.K. DONALDSON: Perhaps I am reading the wrong newspapers, but I am not
receiving that message either from the media or from the people I know in different
areas. I have a few friends and contacts in local government -

Hon John Halden: I am sure you have!
Hon T.G. Butler interjected.
Hon B.K. DONALDSON: We have sat together at many council functions. We have
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discussed the matter at length. I know that he is a great supporter of what has occurred
with the carve up of the City of Perth -

Hon John Halden: That is not true.
Hon B.K. DONALDSON: We discussed it when the previous Government considered
changes to the City of Perth.
I decided that it was important to say a few words today on this motion, especially as
local government is involved. I have not been gagged. I asked my leader if I could say
something and he said -

Several members intrjected.
Hon BK DONALDSON: I was awart of the other pressures in this House - such as the
Committee stage of the Workplace Agreements Bill - but my leader told me that I could
speak as long as I liked and that if the House decided to give me an extension of time, I
could go on and on -
The PRESIDENT: Order! Get on with it!

Hon B.K. DONALDSON: I support the actions of the Government. I have said from the
beginning that if we could have an ideal world it would be easy; but at times
Governments must make difficult decisions. The difficult decision was made by the
Government after looking at some of the work undertaken by the previous Government
to change the City of Perth. Perhaps the only change to the report should be to change
the date from 1990 to 1993. In the long term people will feel comfortable with the
arrangements that have been put in place by the Government to achieve structural
changes to the boundaries of the City of Perth.
HON AJ.G. MacTIERNAN (East Metropolitan) [4.57 pm]: I am very disappointed
that Hon Derrick Tomlinson did not receive a note from his leader also -

Hon Derrick Tomlinson: I was distracted! I did not realise -

Hon A.J.G. MacTIERNAN: Oh well, I will sit down -

The PRESIDENT: Order! I will put the question if you sit down!
Hon A.I.G. MacTIERNAN: I thought the idea of Hon Derrick Tomlinson speaking
would be such a bonus that I would even be prepared to forgo my right of reply, No
doubt we will hear interjections. In that way he will produce throwaway lines without a
lot of substance.
Hon Eric Charlton's comments did not seem to have a great deal of relevance to my
statements. I have been looking through the uncorrected daily Hansard, but the word
"referendum" did not meet my eye. However, the Minister appears to think that my
address was all about a referendum. I do not know what he has been reading - or
smoking -

Hon Tom Helm interjected.
Hon A.J.G. MacTIERNAN: Hon Phil Lockyer has an obsession about people's habits
late at night. I do not know whether they have been encouraged by observation of
Hon Eric Charlton.
The resolution clearly talks about proper consultative processes. I take on board the sort
of statements that Hon Bruce Donaldson made. There comes a time when not all
decisions can be made by referendum. There axe many other ways to consult the
community other tha by a referendum. But a referendum is one way. In this instance, I
would have thought that at the very least, having come upon this plan, it would have been
incumbent upon the Government in some way to put out its plan for public consultation,
for public debate. The Government has engaged consultants who have come up with
indicative budgets. Perhaps the Government was not to know about these consultants
who, on paper, looked good and had experience, albeit not within the City of Perth.

[Questions without notice taken.]
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Hon A.J.G. MacTIERNAN: I repeat that I do not think I made any reference to a
referendum in my address either on Thursday or today. The paint I was making, which is
very clearly set out within the urgency motion, is that a need exists for proper
consultative measures to be undertaken on this project. This was not addressed by
Hon Eric Chariton. Hon Bruce Donaldson tried to address this issue when he spoke of
the need for guided democracy and the occasional need to make difficult decisions. I
agree with that. However, consultative measures are available over and above those of a
referendum. That is certainly not the only thing we are talking about here.
Hon Jim Scott made the point that we should be considering governing rather than ruling.
It seems to me that a far more sensible approach by the Government, having received the
report from its experts, would be to circulate it for community discussion. It should have
followed the procedure often adopted on a range of planning issues where public
meetings are held by the Government before making a commitment to a decision. That is
not only a fair and more proper approach, but also would result in a much better decision.
We now face the prospect that on the basis of this deeply flawed report, the Government
has committed itself to a project. Despite the specific public concerns we have detailed
and the specific flaws within the report, the Government will find it very difficult to back
down. It is neither democratic nor good political sense to be committed to such a radical
project without having undertaken reasonable consultative mechanisms before making a
decision.
One of the major issues Hon Eric Charlton failed to cover was how this proposal would
go any way towards addressing the planning concerns in the central city. In my original
address I referred to the concerns of the Mant report about lack of imagination, overall
vision and the improper exercise of discretion. Clearly within the present structure the
planning process involves no new imaginative input. If anything, as a result of this
proposal a far more limited group will have an input into the planning process. Rather
than it being a capital city planning authority, a small Building Owners and Managers
Association derivative will be given carte blanche to make the decisions for the City of
Perth - the very groups that have been responsible for many of the concerns identified in
the Main and other reports. The Government has not seized the mantle and proposed a
more truly representative body.
I also pointed out that the move to divorce the Sydney central city area from the
surrounding suburbs turned out to be a failure. People now recognise that to survive, a
central business district must have a multiplicity of representation rather than simply
representation of business interests. It is not just a question of equity, which is an
important, but even in practical and commercial terms it does not make good sense for
businesses to have a narrowly focused city authority.
We also addressed another issue not taken up by Hon Eric Charlton-, that is, the survival
of the inner residential areas, the problems generated by their proximity to the city and
the appropriateness of their having some input into those aspects of decisions which will
impact on them. Those surrounding residential areas also have a strong urban focus.
Often they have a commitment to the central city area and, therefore, have chosen to live
in those areas. As a result, quite properly they should have a say about that area. I-on
Bruce Donaldson appears to have understood that because he referred to representations
he made to the previous Government about the need to retain a substantial urban
residential core in the CBD. However, he must also realise, when talking about
parochialism, that those inner residential areas do have a commitment to the city and
want to be part of it. I will agree that that does not apply so strongly to City Beach, for
example. I have not at any stage argued that these specific boundaries with which the
City of Perth inds itself, any more than the specific boundaries of Melville, Wanneroo or
Stirling, are necessarily the be all and end all and that they cannot be more properly
organised. What I am saying is that this proposal is not the solution and it certainly does
not address the concerns of the inner residential area.
Another aspect that was not addressed properly by either of the Government speakers is
the financial errors in the Carr-Eaxdon report. Hon Eric Charlton and Hon Bruce
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Donaldson said they will all be fixed after the commission is established. I do not think
that is good enough. The Minister responsible for this legislation has said on very many
occasions that there is no meason why rates should increase because a detailed financial
analysis has been carried out by consultants. However, our point is that that "detailed
financial analysis" is a back-of-an-envelope scribbling. It is not an analysis that stands
up to any scrutiny whatsoever. It has a flawed conceptual base; it takes a municipality of
the same size and on the basis of the number of residents in that municipality seeks to
extrapolate on expenditure items without any reference to the needs of the infrastructure,
die public open space, the population or the concerns within a specific area. The figures,
as I have set out in considerable detail in my address, show that those financial analyses
simply do not stack up. If this has been an important plan in the whole rationale of this
project - it seems to be from the Minister's statement - the Government must reconsider
the project. It goes back to my concern about the way the matter has been handled. The
Government committed itself to this Carr-Fardon proposal before it had the opportunity
to get any proper and objective analysis on the facts and figures for the City of Perth.
Hon Bruce Donaldson said that it may well be that smaller municipalities could provide
resources as well as larger municipalities. Certainly, the well-heeled suburbs such as
Peppermint Grove may be able to provide some exceptional facilities to their
homogenous clientele. The sorts of problems and concerns in the areas of Vincent,
Shepperton and Cambridge do not bear any comparison with those of Peppermint Grove.
The Attorney General has argued - no doubt we will have the same arguments introduced
in this place - that it makes economic sense to streamline the administration and combine
all the departments, such as the Crown Law Department, the Department of Corrective
Services, and various other small Government bureaus into one, streamlined
administration. No-one has ever said that Perth City Council does not operate reasonably
effectively. Whatever the concern about planning considerations, it is not that the
general administration is not of a high order. The organisation administratively is
functioning quite well. The Government is seeking to waste resources by pointless
duplication of the administrative and works staff, and buildings and plant. That money
could be much better directed to providing resources that the community wants, rather
than providing more bureaucratic structures and buildings that will take up our public
open space, which is at a high premium within medium density central area suburbs.
I have put forward a proposal under which I believe we can provide for a better planning
structure within the central area and a greater degree of representation for the central
area, and yet provide decentralised planning powers for the various precincts. Elements
of commonality were identified in the Canr report which would enable those towns to
function as precinct areas, although I think it is silly and wasteful to have them as
separate towns. It is my intention to argue that position in public. I hope and ask that
members on the other side give careful consideration to the figures the Opposition has
presented, to the issues, and also to the other possible solutions to the sorts of problems
that the Government has sought to address in this restructuring Bill.
Motion, by leave, withdrawn.

PERSONAL EXPLANATION - DAVIES, HON REG
Apology to Ombudsman

HON REGl DAVIES (North Metropolitan) (5.54 pmn] - by leave: Yesterday during the
debate on the motion to re-establish the police inquiry, in my eagerness to quote extracts
from page 64 of the Ombudsman's report I inadvertently attributed comments to the
Ombudsman himself. After a closer reading of the document it is obvious that the
comments are not those of the Ombudsman, but of counsel for certain police officers. I
regret that my comments may be seen as creating a misleading impression, and I seek to
correct the report in relation to that. I also take this opportunity to unreservedly
apologise to Mr Eadie, the Parliamentary Commissioner for Administrative
Investigations, for any slight that may be seen on his professionalism or any distress that
my error may have caused. I will be corresponding with him personally on this issue.
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SITTINGS OF THE HOUSE - EXTENDED AFTER 11.00 PM
Wednesday, 27 October

HON GEORGE CASH (North Metropolitan - Leader of the House) [5.56 pm]: in
order to progress legislation through the House there will be a need for the House to sit
beyond 11.00 pm tonight to continue consideration of the Workplace Agreements Bill. I
have discussed this matter with the Leader of the Opposition, and accordingly I move -

That the House do sit beyond 11.00 pm.
HON GRAHAM EDWARDS (North Metropolitan - Leader of the Opposition)
[5.57 pm]: The Leader of the House has discussed this matter with me. However, l
would like some indication of whether he has had discussions with H-ansard and any
other staff who may need to make special arrangements to accommodate the sitting.
Sometimes we lose sight of the fact that as we sit here doing battle with words of wisdom
about legislation that is complex and, unfortunately, requires a great deal of rime to deal
with it, there are others around us who have other special needs.
Hon George Cash: Hansard is aware of the situation and Mr Pacecca has been advised to
expect us for breakfast.
Question put and passed.

POISONS AMENDMENT BILL
Committee

Resumed from 12 August. The Chairman of Committees (Hon Barry House) in the
Chair; Hon Peter Foss (Minister for Health) in charge of the Bill.
Clause 1: Short title -
Progress was reported after the clause had been partly considered.
Hon A.J.G. MacTIERNAN: The Opposition is now prepared to support the Bill. We
believe that the Bill now can be interpreted in a way that assuages our concern. We do
not have any further opposition to the Bill in its entirety.
Clause put and passed.
Clauses 2 to 11 put and passed.
Title put and passed.

Report
Bill reported, without amendment, and the report adopted.

Third Reading
Bill read a third time, on motion by Hon Peter Foss (Minister for Health), and transmitted
to the Assembly.

Sitting suspended from 6.02 to 7.30 pm

BUSINESS FRANCHISE (TOBACCO) AMENDMENT BILL
Second Reading

Debate resumed from 21 October.
HON MARK NEVILL (Mining and Pastoral) [7.30 pm]: The Opposition supports the
Bill but with some reservations. This Bill facilitates an increase in the franchise fee.
Another part of the measure announced relates to the limiting of the money that is
provided to Healthways through the Health Promotion Foundation. However, that will
be the subject of another Bill which is to be introduced into the Parliament. I therefore
will not stray onto that aspect of the legislation. That is certainly the more controversial
aspect of the changes which were announced in the press release at the end of the
financial year.
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This Bill retrospectively implements an increase in the tobacco franchise fee which has
been collected since early August. It doubles the turnover component of the licence fee
from 50 per cent to 100 per cent. The fixed fee of $20 will remain the same. The
Government has stated quite frankly that it is a revenue raising measure. I presume also
that it had health concerns about cigarette smoking when it introduced this legislation.
The increase will raise an extra $54m in a full financial year, so it is a very significant
revenue raising measure. The Opposition has no argument about increasing the fee.
However, it believes that it is extremely savage. At the moment in South Australia and
Tasmania the fee is 100 per cent. In Victoria, New South Wales and, I think, the
Northern Territory, it is 75 per cent. If we had staggered the increase over two stages
with two increases of 25 per cent, we would have stopped effectively that interstate
trading in tobacco products because there would be no incentive for someone to buy
those products from Western Australia at 75 per cent. Certainly, South Australia and
Tasmania would not have taken them because the fee in those States is already 100 per
cent.
Hon Max Evans: They would still buy from us.
Hon MARK NEVILL: No, they would not. The fee in this State would be the same as it
is in Victoria and it would be much easier for those States to purchase their tobacco
products from Victoria than from Western Australia. The point I am making is that an
increase to 75 per cent would have eliminated that interstate trade. South Australia and
Tasmania would have purchased from Victoria because it is closer and the freight rates
would be less.
According to the Government press release, the legislation will increase the price of a
packet of 25 cigarettes being sold for $3.85 by $1.04 to $4.89. While I do not have a
great deal of sympathy for people who smoke cigarettes, that is one massive increase for
pensioners and people who have the habit and cannot kick it. It might have been more
equitable to phase in the increase over two financial years by increasing the fee in the
first year to 75 per cent and in the second year to 100 per cent. However, we have no
objection to the increase.
For the benefit of members who were not in this House prior to 1986, the original debate
on this legislation went on for months. The tobacco lobby was in full flight with its
opposition to the legislation. Opposition members at the time gave the Government the
worst time over this legislation in terms of slowing it down than one could ever dream of.
There is no comparison between that legislation and the industrial relations legislation
being debated currently in this House. It seemed that it would be difficult to satisfy
everyone and behind the scenes the tobacco lobby was vehemently opposed to any
restrictions on the sale of tobacco. The Government of the day took decisive action in
this area. The legislation was unpopular and Western Australia was the first State to
introduce it. Our initial increase was -
Hon Max Evans: Twenty five per cent.
Hon MARX NEVILL: I think the Minister is correct. It was a steep increase and
although it was very unpopular, it was good legislation. People have a completely
different attitude to smoking these days. They are not now allowed to smoke in many
restaurants or on public transport. That legislation must have saved the State a lot of
money on health expenditure. In fact, I would be right in saying that the opposition that
existed 10 years ago to the legislation no longer exists and we have a bipartisan approach
to what is basically a health issue.
I understand that the Bill must pass through the Parliament by 1 November because
wholesalers have been collecting the tobacco tax. Therefore, the Opposition is quite
happy to facilitate the quick movement of the Bill through the House. I hope that the
increase in the franchise fee will realise the predicted decrease in smoking, particularly
among young people.
Hon Max Evans: And old members of Parliament.
Hon MARK NEVILL: I think all of the smokers in the Parliament have been completely

5694 [COUNCELI



[Wednesday, 27 October 1993] 69

cowed because I am the only one who will speak on this Bill. Hon Kim Chance and
other smokers are not game to get up and oppose the Bill. The measures that we have
adopted in relation to tobacco products over the last decade have been progressive in
many ways. They have certainly led Australia and, in many cases, the world. I hope the
result of this Bill will be that a significant number of people cease to smoke cigarettes.
The Opposition supports the Bill.
HON MAX EVANS (North Metropolitan - Minister for Finance) [7.40 pm): I thank the
Opposition for its support for this legislation. One of the reasons that the turnover
component of the licence fee was increased from 50 per cent to 100 per cent is that we
did not know whether Victoria and New South Wales would increase their fee from
75 per cent to 100 per cent because of the transfer of cigarettes interstate. The reason our
revenue will not increase by a significant amount is that the State made a large profit last
year and into this year from the difference between the 50 per cent tax and the 100 per
cent tax and the interstate transfer of cigarettes.
Hon Mark Nevill: It would be good to get a uniform figure across the States.
Hon MAX EVANS: The States are worried about a case which is presently before the
High Court of Australia involving Capital Duplicators, which produces videotapes in the
Australian Capital Territory, in regard to a business franchise tax on videotapes. The
Federal Government has stated that if the States were to have abolished a business
franchise tax, it would work out a way of collecting that tax on behalf of all the Stares.
The States are a bit wordied about that, because while that tax might be distributed back
to the States in the first instance, that might not be the case a few years down the line.
Also, that tax would be collected at a flat rate of 100 per cent and distributed back to the
States at that rate, regardless of the rate that applies in the States. That will be a problem,
because the States have different levels of fees.
I take on board the comments of Hon Mark Nevill that the additional cost of cigarettes as
a consequence of this Bill may make it difficult for some people to afford to buy food. I
can see that Hon Kim Chance has not had to miss meals because he wants to smoke
cigarettes, so he is doing very well, but it may affect some people.
Hon Mark Nevill: That is unparliamentary I
Hon MAX EVANS: Yes, but it is true. It is amazing how many people have told me that
they do not like what we have done but they are glad we have done it because it may
make them give up cigarette smoking. They may give it up for a short time and, like
Hon Reg Davies, take it up again.
Question put and passed.
Bill read a second time.

Committee and Report
Bill passed through Committee without debate, reported without amendment, and the
report adopted.

Third Reading
Bill read a third time, on motion by Hon Max Evans (Minister for Finance), and passed.

FOOT AND MOUTH DISEASE ERADICATION FUND REPEAL BILL
Second Reading

Debate resumed from 21 September.
HON KIM CHANCE (Agricultural) [7.46 pm]: The Opposition is pleased to support
this Bill, the net effect of which, as summed up in the lines at the end of the second
reading speech, is to remove two redundant pieces of legislation from the Statute books
and to clearly bring financial support for the eradication of all exotic animal diseases
under a single Act. I agree with the Minister that this Bill is worthy of the full support of
all members of the House.
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The first Statute which will be repealed by this Bill is the Foot and Mouth Disease
Eradication Fund Act (No 4) of 1959, which recognised as early as that time that a
danger was posed by exotic animal diseases which are also communicable to humans and
which are not that far from our shores. These diseases are endemic in the countries of
our near northern neighbours, and not only in 1959, but also now, would wreak economic
havoc on this country were they ever to manifest themselves in Australia. This Bill seeks
to repeal legislation which was never proclaimed and did not need to be proclaimed until
the outbreak of those diseases. In commenting upon the fact that we have not needed to
proclaim that legislation, we need to recognise the wonderful work done by the agencies
that protect our nation from these diseases: The Australian Quarantine Inspection
Service, the Australian Customs Service, the State Departments of Agriculture and the
Federal Department of Primary Industries and Energy. There are also other agencies
which come under the umbrella of those organisations. The actions and professionalism
displayed by those organisations in being able to keep out of this country not only foot
and mouth disease but also a number of serious animal and human communicable
diseases such as rabies means a great deal to the economic status of this country and also
to the status of human health. I commend the Bill to the House.
HON EJ. CIIARLTON (Agricultural - Minister for Transport) [7.50 pm): I thank
Hon Kim Chance and the Opposition for their support in ensuring that the Bill passes
through the House for speedy implementation. Hon Kim Chance has spelt out the
benefits of doing so; the sooner it is done the better.
Question put and passed.
Bill read a second time.

Committnee and Report

Bill passed through Committee without debate, reported without amendment, and the
report adopted.

Third Reading

Bill read a third time, on motion by Hon E.J. Chariton (Minister for Transport), and
passed.

WORKPLACE AGREEMENTS BILL
Committee

Resumed from 26 October. The Chairman of Committees (Hon Barry House) in the
Chair; Hon Peter Foss (Minister for Health) in charge of the Bill.
Clause 21: Certain requirements relating to membership of organizations to have
no effect -

Progress was reported after clause 20 had been postponed.
H-on JOHN HALDEN: This clause mirrors the objections we have heard for some time
regarding preference clauses from conservative elements in this State. The Opposition
accepts that an argument can be made to remove preference arrangements. However, the
Workplace Agreements Bill is based on choice, according to the Government. In this
instance a meeting of minds cannot happen as unions or other organisations are being
barred. It is difficult to understand why the Government cannot allow the meeting of
minds. If everyone wants to become a member of an organisation - it is best not to
mention names - so be it. What has happened to the great claim about freedom of choice
and intellectual integrity by which people may make choices in this brave new world of
intellecmual experience? The Government's view is inconsistent, If the Government is
opposed to preference clauses, that is a matter for the award system. According to
Government rhetoric, people should be able to develop whatever contract they wish, yet
this clause is restrictive. I will be happy to be told that my understanding of subclause
(l)(b) is incorrect. This provision relates to subsidiary organisations of, say, a union. If
an organisation has a credit union or a travel agency, this. clause will mean that
preferential treatment will not be given to members of that organisation.
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Hon Peter Foss: In respect of employment. The subclause refers to "any right to
preferential employment or to be given preference in any aspect of employment".
Hon JOHN HALDEN: The Minister is correct. Maybe an amendment was moved in the
other place because I read comment in the Press indicating that my comments were the
original intention; it may have been a drafting mistake. I am happy to accept the
Minister's explanation. This clause reflects the hallmark of this legislation regarding
choice. Let us not have restrictive arrangements such as are prescribed in this clause.
The Opposition opposes the clause.
Hon PETER FOSS: This is really where the Opposition shows its true colours. We can
see it is under riding orders from the unions which have always wanted the opportunity to
dragoon people into their membership. Perhaps we should note pant 6A of the Industrial
Relations Act 1979 which refers to protection of members and non-members of employee
organ isations. The conduct that has been referred to here is illegal conduct. Unions have
constantly engaged in it. It is perfectly proper that we do not permit people, in an
agreement of this nature, to agree to illegal conduct. This is saying that workplace
agreements, in this respect of the Industrial Relations Act, make it quite clear and specific
that we may not overrule the policy and intent of the Industrial Relations Act, and this is
illegal, undesirable conduct.
We have made it quite clear that in these workplace agreements those practices that are
plainly undesirable may not be agreed to, may not be incorporated and should not be able
to be started. The practice of no ticker, no start in this State is despicable. I would like
members of the Opposition to stand up and say that they think it is a good thing that there
should be a practice of no ticket, no start; that people should be dragooned in their
employment. Do members opposite believe this provision should be in the legislation
before the Committee? Do they believe that the Equal Opportunity Act should permit
those sorts of things; that people should be discriminated against on the ground of
whether they are members of an organisation? I would like to hear the philosophical
approach of the Opposition to this. I would like to hear members opposite say whether
they defend this practice; whether they believe is should be outlawed, for instance by the
Equal Opportunity Act; whether they think it is a practice that has a good reputation in
this State; and whether they think we should allow agreements to encompass illegal
behaviour.
Frankly I hope that they will cake the opportunity one of these days to say what they
think of the no ticket, no start practice; what they think of the way in which unions have
used their muscle and their power to dragoon people into membership as opposed to
people taldng on that membership voluntarily. If this provision were not in the
legislation, we would be using employment to force people to join a union before they
were entitled to start work. I believe that is absolutely disgraceful. I do not see how the
Opposition can stand up and defend it in any way.
Hon JOH-N HALDEN: In my initial remarks I did acknowledge the inclusion of part 6A
in the Industrial Relations Act, although I did not refer to it specifically. We have a
different system. Have members noticed that when we have cried to correlate these Bills
with the Industrial Relations Act, the Minister has said, "No; it is not on; we will not
allow that correlation.'
Hon Peter Foss: Itris just illegal behaviour, wherever it is.
Hon JOHN HALDEN: This is a new philosophical approach to employment.
Hon Kim Chance: Double standards.
Hon JOHN HALDEN: Exactly. In due deference to some of the lawyers in this
Chamber on both sides, when the argument suits, people will use it. It is a very eloquent
argument.
Hon Peter Foss: As always. I always speak eloquently about injustice.
Hon JOHN HALDEN: Absolutely.
Several members inteijecteL
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Hon JOHN HALDEN: Some members are being unkind to Hon Peter Foss. It is not
good enough to put an argument, as the Minister has clause by clause, where we have
tried to move amendments to have recognition of the Industrial Relations Act included in
this Bill and we have been denied that opportunity. At the firs: moment when we revisit
the Minister's argument on him and talk about this great intellectual meeting of minds
and freedom of choice and life under a Liberal Government, I guess -

Hon Peter Foss: Are you saying this no ticket no start is good behaviour, defensible
behaviour? You will no: commit yourself.
Hon JOHN HAILDEN: Of course I will not.
Hon Peter Foss: Is it right or wrong?
Hon JOHN HALDEN: If there is union coverage in the industry, people have an
obligation to be a member of that union because they benefit from the conditions that the
union gets for them. I will stand by that comment on any day of the week.
Hon Peter Foss: Do you think it should be contractual? Should their employment
depend on it?
Hon JOHN HALDEN: If the parties - this is what the Minister has said time and time
again -

Hon Peter Foss: Do you think it should be legal?
Hon JOT-N HALDEN: In the Workplace Agreements Bill, which is what we are
debating, if the two parties agree in this great meeting of minds -

Hon Peter Foss: Not if it is illegal conduct. Do you think that should occur with murder
or extortion?
Hon JOHN HALDEN: No. It is illegal conduct as per the Industrial Relations Act, We
are suggesting that -
Hon Peter Foss: It is inherently wrong.
Hon JOHN HALDEN: It is unlawful behaviour under the Industrial Relations Act. If we
agree with the Minister and the great premises that he has run -
Hon Peter Foss: What about the Equal Opportunity Act?
Hon JOHN HAJ.DEN: What about it?

Hon Peter Foss: Does that not make it illegal?
Hon JOHN HALDEN: No. I suggest to the Minister that if the scenario of the two
parties that he has so well painted in the first 20 clauses of the Bill is to be the case, the
parties ought to be able to agree with that. The Minister may not agree with that, and I
may not agree with that -
Hon Peter Foss: And the Equal Opportunity Commission may not agree to stipulate that
a person should be a party to a union.
Hon JOHN HALDEN: This is a contract, as the Minister has so well said - an agreement.
Hon Peter Foss: You still cannot contract to it. It is unethical and immoral behaviour.
Hon JOHN HALDEN: I am suggesting that we are making the law in this area. What
will be legal and illegal is about to happen minute by minute as we debate the legislation.
Hon Peter Foss: Oh, yes. Are you saying that extortion would be acceptable if we made
it legal?
Hon JOHN HALDEN: We are not talking about extortion. The Minister is going to an
extreme which is not contemplated in this instance. To use the Minister's words, we are
malkdng about a meeting of minds in an intellectual way and the parties will decide that
this is what they want to have in their workplace agreement.
Hon Peter Foss: You are defending the indefensible.
Hon JOHN HALDEN: It could be that a lawyer will decide to accept the minimum rate
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of pay in the Minimum Conditions of Employment Bill. We may find that that is awfully
strange, awfully silly; but, if that is the meeting of the minds, that is the meeting of the
minds. We may not lilke it and the Minister may not like it, but that is a provision of this
Bill.
Hon Peter Foss: Do you think we should have a meeting of minds and agree to by-pass
the Truck Act?
Hon JOHN HALDEN: No; I do not.
Hon Peter Foss: Be consistent.
Hon JOHN HALDEN: One of the Bills allows for that.
Hon Peter Foss: I do nor believe it does.
Hon JOHN HALDEN: We will debate it later, but I believe it does.
Hon Peter Foss: You would not allow it
Hon JOHN HALDEN: I do not think it is appropriate. We are making the law in regard
to that.
Hon Peter Foss: We can make the law in relation to the Truck Act.
Hon JOHN HALDEN: I understand that the relevant Minister may even be
contemplating removing the Truck Act which would fit in with my scenario on these
Bills.
Hon Tom Helm: The Chariton Act.
Hon JOHN HALDEN: I do not want to go into the Truck Act. I need only so much help.
If the intention of the Opposition is to be consistent, it cannot pursue clauses like this, If
this is to be a great intellectual meeting of minds, people should be able to make the
arrangements covered by this clause.
Hon PETER FOSS: We have just heard a clear demonstration as to the total moral
bankruptcy of the Opposition when it comes to compulsory unionism.
Mr Malden says that the propriety or otherwise of forcing people into a union is
determined purely by whether we say it is illegal. It is quite clear that to put in a contract
that a person must be a member of a union is totally wrong irrespective of what the
circumstances are. It is morally wrong, and it has been said many times to be wrong.
Not only is that the case but also, as is well known, it has always been felt that it should
not be demanded of people. One might say one should agree to have a married person or
that a person must remain single. Take the example of a person who must remain single
or who must be married. We have always maintained people cannot agree to something
which is unethical or illegal. This is illegal, and the member knows perfectly well there
are certain things that cannot be put in. It cannot put in that a person must be married or
single or a member of a union or may not be a member of a union. All those things
would be discrimination, which would be improper. The member is quietly forgetting
the fact that this has been one of the most disgraceful episodes of union behaviour, and
the one area in which unions have to accept that they let down their good names is the
question of compulsory unionism, where they go out and press gang people into
becoming union members. Unions have a reasonably good record for representing their
members, but they have a disgraceful record for press ganging people.
We do not believe that one should put in hem behaviour which is illegal and unethical in
any respect. It does not change its character depending on whether we put it in the Act or
not. It will not change it from being illegal because both the Commonwealth and State
equal opportunity legislation would make it illegal anyway. This illegality is in the
Industrial Relations Act This rakes precedence over the Industrial Relations Act, but as
a separate and new clause we have again stated that its character remains unethical; and
being one of the practices of unions which is abhorrent, it stays there. We make no
apology and see no inconsistency in saying that people may not agree to do something in
that provision which is abhorrent, discriminatory, unethical and improper behaviour.
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Hon JOT-N HALDEN: It is interesting, is it not, that when we talk about double
standards that this Minister yet again goes dawn the track of double standards. He gave
us a little example of how we would not want to breach the Equal Opportunity Act. We
would not want these pieces of legislation to breach the Occupational Health and Safety
Act, but of course they do. It is all right to overwrite that Act because that might cost us.
But before the Minister gives me a little lecture about the evils of unions and the issue of
no tickot, no start, it is not always the unions involved in this little process that he does
not like. I refer to a little process that happens with the Chamber of Commerce and
Industry, where its members in the north west demand of their subcontractors that if they
are to get a contract they become members of the chamber. The Minister can quote what
he describes as the unsavoury behaviour of the unions, but it is mirrored by employer
organisations.
Hon Peter Foss: Does that make it any better?
Hon JOHN HALDEN: No, but what we are discussing here, and this is the issue of his
own double standards, is the meeting of minds. It has been all right to take away
people's rights, privileges and conditions that have been built up over 100 years. some of
which are the law.
Hon Peter Foss: Are you defending this practice?
Hon JOHN HALDEN: It is okay to do that for the sake of profit. I am saying to the
Minister that I do believe in compulsory unionism and I have told him that.
Hon Peter Foss: That is where we disagree.
Hon JOHN HALDEN: But when it comes to the next step of extending our philosophical
position to say that this great intellectual exercise will result in an open minded process
where people will agree to certain matters, because it philosophically opposes what he
and those behind him think he will not tolerate it. They draw the line and say, "No, we
will not cop that." If there are to be double standards in the this legislation that he
supports and the Government that he is a member of has brought before this Parliament,
there can be no clearer example than this. While he is prepared to override a century of
rights and privileges in other Statutes, he is not prepared to allow this great intellectual
process to be lead to its ultimate conclusion in this area.
Hon Peter Foss: Thuggery - that is what it is.
Hon JOHN HALDEN: It is hypocrisy, and it is on his part.
Hon Peter Foss: Thuggery!
Hon J.A. COWDELL: Far be it from me to interrupt this great intellectual meeting of
minds which is likely to carry us through to 10.00 am rather than 6.30 am, but the
Minister has highlighted the fundamental ideological differences between the coalition
parties and the Australian Labor Party on this clause. The ALP has traditionally
supported a preference for unionists, and the Labor movement has always held the view
that for the greatest community good, workers should be organised into unions for their
defence and material advancement against more powerful economic forces.
Hon Peter Foss: Whether they like it or not.
Hon J.A. COWDELL: I realise we can go on for some time on this mailer but I want to
raise a question with the Minister, not of an overarching ideological nature, but with
respect to clause 21(1M(b), which refers to discrimination and preferential treatment in
employment. I read this and wondered how it would affect some of the practices that
might be in place in the employment market with respect to. for example, private schools,
whether they be of a Christian fundamentalist nature or mainstream Roman Catholic
schools, that might give preference to coreligionists when employing teachers in their
schools. They are obviously private organisations supporting particular moral and ethical
values, and they do give preferential employment to coreligionists. I remember that at
various times in our history preference has been given in employment to some people, for
example returned service personnel or those serving in the reserves of the
Commonwealth defence forces. I am interested to know how this clause would impact
on those practices we have witnessed or do witness in the workplace.
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Hon PETER FOSS: "Organisation" has a particular meaning here, so it does not mean
any organisation but an organisation within the Industrial Relations Act, which means an
organisation of employees or an organisation of employers. Most of the practices the
member referred to are dealt with under the Equal Opportunity Act 1984. Some
recognised exceptions are contained in the Equal Opportunity Act, Division 4 of Part NV,
Discrimination an the Ground of Religious and Political Conviction. Section 66 reads -

(1) Nothing in section 54, 55 or 56 renders unlawful discrimination by an
employer, principal or person -

(a) where the employer or principal is a private educational authority;
or

(b) in the case of employment or work in a hospital or other place
where a medical or other health related service is provided, where
the employer or principal is a religious body,

if the duties of the employment or work are for the purposes of, or in
connection with, or otherwise involve or relate to the participation of the
employee in any religious observance or practice.

(2) Nothing in section 54, 55 or 56 renders unlawful discrimination by an
employer, principal or person on the round of the holding or not holding of any
political conviction or the engaging in or refusal or failure to engage in any lawful
political activities with respect to the offering of employment or work to a person
as a ministerial adviser or officer, employee or worker for a political party.
member of the electoral staff of another person, or in other similar employment or
work.

That is a recognition by the Parliament that, like all principles, there can be exceptions.
The concept of a religious body having to employ people without religious convictions or
a political body having to employ someone opposed to the employer's politics would not
be related to a question of fairness but would be anathema. I do not think that this clause
will have any relevance in those respects.
Hon TOM HELM: It is strange listening to the Minister handling the Bill displaying
some of his ignorance.
Hon Peter Foss: You always call it ignorance; I call it philosophical bases for
differences.
Hon TOM HELM: No; it is called ignorance. The Minister can give it as long a name as
he likes. How can anyone with a Liberal Party card -

Hon Peter Foss: We do not carry cards; you should flat show your ignorance!
Hon TOM HELM: I can understand the Minister being ashamed of carrying a card and
not wanting to own up to being a Liberal Party member.
Several members interjected.
The CHAIRMAN: Order!
Hon TOM HELM: A Liberal Party member, who is a member of Parliament, is saying
that organisations of workers should be discouraged from having, and do not have, a role
to play in the workplace. He is saying that there should be no room for unions or
compulsory unionism.
Hon Peter Foss: There should definitely be no compulsory unionism.
Hon TOM HELM: Who introduced conscription?
Hon P.R. Lightfoot: Billy Hughes, who was a Labor Party member.
Hon TOM HELM: It was not; it was the Liberal Party.
Several members interjected.
Hon Peter Foss: Are you saying that joining a union is the same as fighting for one's
country?
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Hon TOM HELM: If the Minister can find the difference between organisations of
workers and conscription - the compulsion for people who happen to be 18 to 25 year
olds to go to war -
Hon Peter Foss: The country is threatened by war but they should not be conscripted?
Hon TOM HELM: Were the Vietnamese ready to overrun us? Were we at war with
Borneo? What war were we threatened with?
Hon Peter Foss: We could argue the point if you want.
The CHAIRMAN: Order! We are all well aware that clause 21 is crucial. We have
begun tonight's proceedings with a free wheeling, wide ranging exchange which has
been very entertaining and permissible in the light of the clause. However, members
should now make their comments more specific to the clause.
Hon TOM HELM: If I wandered far and wide, I appreciate your tolerance,
Mr Chairman. I will not do it any more. On 22 June 1993 the Liberal Government, of
which the Minister is a member of the Cabinet, included in the Western Australian
Government Gazette more power to the Builders Registration Board. That came under a
regulation as a result of the Act. Does the Minister know what role it had to play? He
does not know that. Does he know that his Government allows regulations which give
power to disallow people to become members of the Builders Registration Board? Does
he know that his Government will not employ builders unless they are members of the
Builders Registration Board?
Hon John Halden: It is within the Minister's portfolio.
Hon Peter Foss: They must be registered builders.
Hon P.R. Lightfoot: You are wandering again, when you promised not to.
Hon TOM HELM: Hon Ross Lightfoot might not understand this either, so I will bring it
as close to home as I can. This matter is about organisations of workers.
Hon Peter Foss: You cannot be a member of the Builders Registration Board unless you
are appointed.
Hon TOM HELM: One can get work with the Government if one is a registered builder.
Nonetheless, I am well aware that the Minister knows what I mean. One is an
organisation of workers and one is an organisation of builders.
Hon Peter Foss: It is not an organisation of builders.
Hon TOM HELM: The Minister put regulations in the Government Gazette that gave the
Builders Registration Board more power. Yet he is taking power away from
organisations called unions. That regulation has been disallowed.
Hon Peter Foss: This is bizarre.
Hon TOM HELM: Why is it bizarre? They axe organisations which do not happen to be
workers - they are builders or subcontractors on whose behalf the Minister's Government
regulates; it hires them. They are not hired unless they are registered builders.
Hon P.R. Lightfoot: That is an uncorrelated. analogy.
Hon TOM HELM: What Hon Ross Lightfoot finds offensive -

Hon P.R. Lightfoot: I do not find it offensive; I do not understand why you are drawing
that analogy.
Several members interjected.
The CHAIRMAN: Order!
Hon TOM HELM: I cannot help Hon Ross Lightfoot's ignorance unless I slow down my
explanation.
Hon Peter Foss: It will be easier if you explain it more quickly.
The CHAIRMAN: Order! I ask interjectors to let the member make his point. We are
all waiting with bated breath to see how it relates specifically to this clause.
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Hon TOM HELM: You are the only one of that crowd, Mr Chairman, who understands
what I am saying. The Minister said he finds it objectionable for organisations of
workers to have preference on some work sites. He is fundamentally philosophically
opposed to that. Thai discrimination is what this clause is all about. If the Minister pays
attention, he will understand that I amn saying that he will not deal with people unless they
are registered builders. In fact, he will not give people the ability to drive taxis unless
they have a taxi licence. Can the Minister not see that? It must be part of a lawyer's
training not to understand these matters. Those organisations are given preference; yet
the other organisations of workers are being denied access to workplaces because the
Minister is philosophically opposed to that.
Hon BOB THOMAS: Will the Minister give the Committee some idea of the number of
workplaces in which there are restrictive practices regarding no ticker, no start? Will he
also advise what percentage of the work force is encompassed by those sorts of practices?
Hon PETER FOSS: I do not think that is relevant to this debate and I do not intend to
answer it.
Hon BOB THOMAS: It is very relevant to the debate because the Minister has made a
big deal about this issue. Hie gave a theatrical performance earlier berating the Labor
Party for supporting the practice of no ticket, no start.
Hon Peter Foss: Does it matter how many murders there are before you ban them?
Hon Tom Helm: You are a disgrace.
Hon John Halden: We are talking about a slightly different thing.
Several members interjected.
Hon Doug Wenn: Does the Minister have another Bill in front of him?
Hon Peter Foss: I wish I did.
Several members interjected.
Hon P.R. Lightfoot interjected.
Hon BOB THOMAS: Why does nor Hon Ross Lighrfoot go and fix the brakes on his
car?
Several members interjected.
Hon P.R. Lightfoot: This is preposterous.
The CHAIRMAN: Order! I ask all members to bring the debate back to the clause
before the Chair and to respect the parliamentary process under which this debate is
conductedL
Hon BOB THOMAS: The Minister has made a big deal about closed union shops. I
want him to explain to the Committee -
Hon Peter Foss: I am not going to.
Hon BOB THOMAS: Does the Minister know in which industries this practice occurs?
Hon Peter Foss: What does it matter?
Hon BOB THOMAS: I repeat that the Minister has made a big deal of this issue and I
want to know whether he understands -

Hon Peter Foss: You might, but you will not get an answer. Move on with it.
Hon Doug Wenn: This is a House of Review.
Several members interjected.
Hon BOB THOMAS: It will be shown in Hansard that the Minister made a big deal of
this issue and does not fully understand the Western Australian labour market. This
practice occurs in a minor proportion of the workplaces in this State.
Hon Peter Foss: That is enough. One is enough.
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Hon BOB THOMAS: It happens more frequently in the commercial construction
industry and in some sections of the mining industry, but it happens in very few other
industries.
Hon Peter Foss: You answered your own question.
Hon BOB THOMAS: If the commerce and retail industries, where the majority of
employment is, ar taken out of this, one will find that this practice occurs in a small
proportion of workplaces in Western Australia.
Hon Peter Foss: Good.
Hon BOB THOMAS: Having worked in the Commonwealth Employment Service for
seven years I have helped thousands of employers to find staff. I can tell the Minister
that, on the other side of the coin, it is far more prevalent.
Hon Peter Foss: You will support this then?
Hon BOB THOMAS: A large number of employers in the community are prejudiced
against anyone who has a union background or may be inclined towards becoming
involved in a union.
Hon Peter Foss: This eliminates that.
Hon BOB THOMAS: It may in the Minister's mind but it will not in reality. The
Minister should be aware that a number of other practices occur in country areas which
are in breach of the Equal Opportunity Act but are done for specific reasons. For
example, when I was employed by the CES I would frequently receive notification from
employers of vacancies for positions in small country towns and they specified that only
married couples with children would be suitable. The reason they made that request was
to maintain the local school population. They would not interview anyone who did not
have a wife and children. Although that sort of practice cannot be condoned, it is
understood. In the liquor and hospitality industry many employers will not employ male
bar attendants. They will consider employing only female bar attendants because the
presence of women in some smal country towns tempers the behaviour of' the patrons of
the hotel. Frequently notifications of vacancies which were lodged with me for bar
attendants specified that accommodation was available only for female bar attendants.
The Minister should do some research to find out exactly how many workplaces are
affected by closed shop unions. He will find that the number is not as great as he thinks.
Hon SAM PIANTADOSI: As a former full time unionist, Ilam appalled at -
Hon Peter Foss: A cockroach guardian.

Several members interjected.
The CHAIRMAN: Order! I suggest to members that they cease interjecting to allow the
member on his feet to finish his comments so that they can be responded to in due course.
Hon SAM PIANTADOSI: The Minister has made certain allegations and he should
apologise not only to me -
The CHAIRMAN: Order! I would like the member to direct his remarks to the clause
before the Chair.
Hon SAM PIANTADOSI: The Minister called me a cockroach guardian and I find that
offensive. He also said earlier that unionists commit murders.
The CHAIRMAN: Order! The member knows the course of action he should take under
the standing orders if he takes offence at certain comments that have been made.
Hon SAM PIANTADOSI: It is quite obvious that the Minister needs to be protected. If
the Minister makes certain statements he should substantiate them.
The CHAIRMAN: Order! I cannot let that pass without making this comment: The
member would know that his comments are becoming dangerously close to implying that
I was protecting one member to the exclusion of another. flat is something I do not do
while Ilam in the Chair.
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Hon SAM PIANTADOSI: Mr Chairman, if you protect all members, why did you not
take exception to the Minister's comment when he called me a cockroach guardian?
The CHAIRMAN: Order! I did not hear the comment. If the member heard it, he is
entitled to take the course of action which is available to him under the standing orders.
If he does not wish to do that he should confine his remarks to the clause that is being
debated.

Withdrawal of Remarc
Hon SAM PIANTADOSI: I ask that the Minister withdraw the remark that I am a
cockroach guardian and that nrde. unionists are virtually involved in murder.
Hon PETER FOSS: I withdraw the statement about a cockroach guardian, but I did not
make the other statement.

Committee Resumed
Hon SAM PIAN1'ADOSI: In making those assertions about closed shops, why does not
the Minister give factual evidence as to where it occurs?
Hon Peter Foss: Hon Bob Thiomas just told you.
Hon SAM PIANTADOSI: He generalised. For the Minister's information it was an
employer who initiated closed shops and I refer to what occurred in the city block in
Perth.
Hon Peter Foss: We are trying to stop that.
Hon SAM PIANTADOSI: The whole emphasis of the Minister's comments is on the
practice of unionists. When he reads Hansard he will refresh his memory. He was quite
clear about the people he was, targeting, and many other members heard those comments.
Hon Peter Foss: I stand by those comments that unionists are behind this.
Hon SAM PIANTADOSI: flat they are involved in murders?
Hon Peter Foss: I never said that; wash out your ears.
Hon SAM PJAN1'ADOSI: Itris recorded in Hansard. Is the Minister denying that he
made that statement?
The CHAIRMAN: Order! I suggest that the Minister stop inteijecting and that the
member address the Chair and the clause before the Committee.
Hon SAM PIANTADOSI: The Minister should provide some evidence of the existence
of closed shops. He should not generalise and cast aspersions on a group of people. Nor
should he take advantage of the situation by maldng innuendoes. The Minister should
justify his statements and give some names and places with regard to closed shops. He
should give examples of the practices to which he objects. The Opposition could then
consider that evidence. The Minister is reflecting on a number of people, and he should
not do so, especially under privilege. If the Minister is convinced, and has information to
support his statement about unionists being involved in murders and all the other
allegations -

Point of Order
Hon PETER FOSS: The member continually misrepresents my statements. I have not
made a statement that unionists axe involved in murder, and to say that misrepresents me
completely.
The CHAIRMAN: If the Minister denies that he said something, the member on his feet
should accept the Minister's assertion.

Committee Resumed
Hon SAM PIANTADOSI: That statement was made and is recorded in Mansard. When
the transcript is available, it will clearly show that. I am sure Hon Tom Butler heard that
remark because he took exception to it at the time.
The CHAIRMAN: If the member has a grievance along those lines, he can bring it to the

5705



Parliament at an appropriate rime after he has read the Hansard transcript. With that: out
of die way, I suggest that the member address the clause before the Committee.
Hlon SAM PIIANTAPOSI: I will take your advice, Mr Chairman, and consider what
action can be taken after I have read Hansard.

Division
Clause put and a division aled for.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Ayes.
Division resulted as follows -

Ayes (15)
Hon George Cash Hon Peter Foss Han N.F. Moore
Hon E.J. Chariton Hon Barry House Hon M.D. Nixon
Hon Mi. Criddle Hon P.R. Lighdfoot Hon R.G. Pike
Hon LK. Donaldson Hon P.M. Lockyer Hon W±{. Stretch
Hon Max Evans Hon Murray Montgomery Hon Muriel Patterson (Tller)

Noes (12)
Hon T.G. Rudler Hon N.D. Griffiths Hon Tom Stephens
Hon Kim Chance Hon John Maiden Hon Bob Thomas
Hon J.A. Cowdeli Hon Mark NevWU Horn Doug Wenn
Hon Cheryl Davenport Mon Sam Piantadosi Hon Torn Helm (Teller)

Par
Hon Derrick Tomlinson Hon A.Jfl. MacTieman
Hon B.M. Scott Hon Graham Edwards

Clause thus passed.
Clause 22: Addition of employees as parties -
Hon JOHN HALDEN: My foreshadowed amendment no longer applies. We had
intended to endeavour to ensure that collective workplace agreements were superior and
if there were a series of individual workplace contrcts they would be treated as if they
were collective workplace agreements. That would have been our line of argument. The
issue has been resolved. To oppose the clause as printed would be a bloody-minded
stance. We may not agree with the intentions of the clause but we have no great
objection to it. The provisions are supplementary to the workings of workplace
agreements and the entire process involved. We begrudgingly support the clause.
Clause put and passed.
Clause 23: Cancellation and variation -
Hon JOHN HALDEN: Given that the Opposition has foreshadowed a number of
amendments which will be debated later, our concern regarding this clause is simply that
it does not provide adequate protection. We support the clause.
Clause put and passed.
Clause 24: Employees to be given copies -

Hon JOHN HALDEN: I have foreshadowed an amendment to this clause. Our
amendment is reasonable because it would provide that an employer or prospective
employer must ensure that a copy of a proposed workplace agreement is given to each
employee &r prospective employee who is or is proposed to be a party to the workplace
agreement before it is entered into. That is not a draconian proposal. It will not work
against the philosophy of the Bill. The Government could have been more strident about
the length of time within which a person should receive a contract before signing it. Our
foreshadowed amendment would provide the necessary protection (or a person and an
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opportunity to consider a workplace agreement, to give it reasonable consideration before
making a commitment to it. Such a commitment could be for any time up to five years.
Hon PETER FOSS: The first part of the foreshadowed amendment is inherent. We
cannot see how one could sign a copy of an agreement if a person had not received it.
That is a necessary part of getting a person to sign it. The second part of the proposed
amendment would reduce the obligation because under the clause as printed the
obligation is on the employer to hand over a signed agreement. Under the foreshadowed
amendment there is no obligation to give a copy until requested to do so by the
employee. It is a more precise time than "as soon as practicable" but it is not as
protective of the employee as the current clause.
Hon JOHN HALDEN: The issue of obtaining a copy of a workplace agreement some
time in the future in this clause could be used if a person has misplaced or does not have
a copy, but if a person wants a copy for reference be must be given a copy and we must
provide some time ftame, I understand the Minister's argument but there is a second
reason for the foreshadowed amendment.
Hon PETER FOSS: It is not well drafted. There must be some reasonableness within it.
If the member is talking about a lost agreement being replaced, to have a strict three days
would be unreasonable. It should read "as soon as practicable". The worst part of the
second proposed amendment is that it replaces the obligation on the employer to give a
copy. Under the amendment there would be no obligation to give a copy until such time
as an employee requested it. It is not strict enough on the employer. The first part is a
necessary incident on getting people to sign because how else could they sign it?
Hon SAM PIANTADOSI: I would lie to add the following the words to the
foreshadowed amendment: "advising each of the employees that they are entitled under
this Act to receive assistance in their first language utilising the office of the telephone
interpreter service so that they are able to understand the proposed agreement". I
foreshadow that amendment because it will flow on to a number of subsequent
amendments being proposed, and all employees will be covered. The amendment will
ensure employees fully understand the agreement, and utilis ing the Offic of Telephone
Interpreter Service will ensure a neutral body that will safeguard the interests of the
employee and employer.
The CHAIRMAN: You are foreshadowing it in the event the Minister accepts the
amendment?
Hon PETER FOSS: The suggestion being made by the member is one that is worth
working on- I would prefer however that we consider in more detail how it will be
carried out and handled through the regulations relating to workplace agreements rather
than trying to work out exactly what the telephone interpreter service is and who will be
available. I accept the principle behind what the member is saying, but it should be
handled by regulations. It may be too prescriptive at this stage to put in the Bill. I give
the member an undenaking that the department will speak to him to ensure that the
member's concern is addressed.
Hon JOHN HALDEN: Bearing that in mind, I can remember the inister being
particularly sceptical of regulations. I do not wish in any way to doubt the intention that
this may come in by way of regulation, but the Minister in this place giving a
commitment for and on behalf of the Minister in the other place does not fill me with
great warmth nor confidence.
Hon Peter Foss: You are right, but I am offering.
Hon JOHN HALDEN: Could not the principle of this proposal foreshadowed by
Hon Sam Piantadosi be included in the Bill? We would have time to do that in the next
minute or two. There is not much point in doing it if the Minister is not prepared to
include it within the legislation, If the Minister is prepared to accept it into regulations
surely in a general sense he would be prepared to accept it in the legislation?
Hon PETER FOSS: No, I am not. I am not a great believer of over prescription in
legislation. The point is that generally speaking wherever possible we should leave this
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type of detail to regulations. In this instance, [ do not think one can say what will happen
in regard to things such as how and where employees and employers will get advice from
the telephone interpreter service. It is not practical to put it in the legislation, As
Hon John Halden quite rightly pointed out I cannot bind the Minister in the other place.
Hon John Halden: His mother could not.
Hon PETER FOSS: The logic of what Hon Sam Piancadosi is saying has merit, but
practicalities need to be worked through. That is appropriate for regulation; it is not
appropriate in the legislation.
Hon SAM PlANTADOSI: We may be able to allay some of the (ears of the Minister.
This proposal is important because it will safeguard the interests of those employees who
do not have English as a first language. When one considers that the intent of the clause
is the principle that all people need to understand and be able to fully comply with the
agreement proposed, it is obvious that some people will not be able to understand. This
is a safety mechanism that needs to be inserted within the legislation to ensure that
employers make the necessary arrangements to ensure that the proposals to be given to
employees are fully understood. The only way that can occur is by utilising (he services
of an interpreter. It could be that an employee who can translate cannot come off the
factory floor. On many occasions if there is an Italian employee in the manufacturing
industry, for example, it is more than likely his knowledge of Italian is only as good as
his knowledge of English. He may be able to understand and speak a dialect, but he
could not translate official documents that people will be expected to sign. I draw the
Minister's attention to the requirements of the courts for interpreters and translators. The
courts use only registered interpreters to translate during court hearings. This
documentation may affect the lives of many people. It is only fitting that the Minister,
knowing what occurs within the court system which recognises only official translators,
would accept the need to go through an official body to ensure documents are translated
correctly so people axe in a position to either sign or reject them.
Hon T.G_ BUTLER: The difference between the Opposition 's proposed clause 24(l) and
the Government's clause 24(b) is that the Bill provides that as soon as practicable after it
is entered into the employer must ensure a copy of the agreement is given to each
employee who is party to the agreement, and in any case before it is lodged for
registration under clause 28. What does "as soon as practicable' mean? One can wait for
months before one gets documents, and that is as soon as practicable. The Opposition's
amendment provides that an employer or prospective employer must ensure that a copy
of a proposed workplace agreement is given to each employee or prospective employee
who is proposed to be a party to the workplace agreement before it is entered into.
Hon Peter Foss: That is inherent. The Opposition's clause 24(1) is the equivalent of our
clause 24 and we say it is inherent.
Hon T.G. BUTLER: Are you saying that the Opposition's proposed clause 24(2) is the
equivalent of the Bill's clause 24?
Hon Peter Foss: But not as good.
Hon TA1_ BUTLER: No, ours is better. It provides that an employer must give a copy of
any workplace agreement to an employee who is party to the workplace agreement
within three days of that employee requesting such a copy.
Hon Peter Foss: Did you hear what I said? There is no right to the agreement. It is
given only if you ask for it.
Hon T.G. BUTLER: It guarantees it.
Hon Peter Foss: Only if you ask for it.
Hon T.G. BUTLER: There is no guarantee in the Government's proposal.
Hon Peter Foss: Yes, there is.
Hon T.G. BUTLER: No, there is not. Clause 24 states that it will be given to the
employee as soon as it is practicable. The Opposition's proposed clause will provide the
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employee with die opportunity to have an agreement within three days of that employee
requesting such a copy and before ir is entered into.
H-on Peter Foss: I have said that what is stared in proposed clause 24(1) is inherent.
Hon T.G. BUTLER: I do not care what dhe Minister says. I am saying that the
Opposition's amendments deal with it in a much cleaner fashion, because they tidy up the
entire clause by stating that the employer has three days to provide the employee with a
copy of the workplace agreement before it is entered into.
Hon Peter Foss: The Opposition's proposed clause 24(2) is not before; it is at any time.
You can get the second one only after you have entered into it. I think Mr Halden would
agree with that. Subsection (1) refers to the proposed workplace agreement and
subsection (2) refers to the workplace agreement before it is entered into. You cannot
give it to them before it is entered into because it does not exist.
Hon T.G. BUTLER: One enters into an agreement only once the person becomes a
signatory to it.
Hon Peter Foss: The Opposition's clause 24(2) is the proposed workplace agreement
before you have entered into it; and its clause 24(1) is after you have entered into it.
Hon T.G. BUTLER: I amt not convinced that the Minister is right because I believe a
person can get a copy of a workplace agreement before it is entered into.
Hon Peter Foss: That is pretty good going.
Hon T.Q. BUTLER: A person could, because a document is drawn up. It is called a
workplace agreement, but it is basically a document of which the employee could get a
copy before he entered into the agreement.
Hon Peter Foss: We are not debating that issue, but I think you will find that I am right.
Hon T.G. BUTLER: If the Minister is right there is no point in my trying to convince
him otherwise.
Hon JOH4N HALDEN: I will sum marise the issues. The intention of the Opposition is to
defeat this clause and substitute the other clause. Hon Tom Butler and I have disagreed
with what he was saying about subsection (2) of our proposed amendment and what is in
the Bill and about the difference between the concept of what is practicable and the three
days in our amendment. Perhaps it is a lay understanding of 'as soon as practicable", but
my understanding is exactly the same as Hon Tom Butler's. It can mean anything from
tomorrow to six months away.
Hon Peter Foss: It can't be that because it must be before it is lodged.
Hon JOH4N HALDEN: The point I am trying to put to the Minister is that as soon as
practicable could well be longer than three days. In a number of instances, which I am
sure both the Minister and I can think of, as soon as practicable as defined by some
people would hardly be that in reality. The Opposition's proposal of a time span limit
which is not prohibitive - it is three days -

H-on Peter Foss: It would be totally unnecessary if it were for replacement.
Hon JOHN HALDEN: Replacement in what circumstance?
Hon Peter Foss: You said - I think you are right - that the Opposition's clause 24(2)
allows people who have lost their first one to secure another.
Hon JOHN HALDEN: Assuming that the parry had a copy of it -
Hon Peter Foss: Assuming they did they may send it to the office!1
Hon P.R. Lightfoot: Why don't you two have a nlatter between yourselves?
Hon JOHN HALDEN: Hon Ross Ligbtfoot is the biggest irrelevance in this place. He
should just go away. This happens to be a reasonable point to debate and discuss with
the Minister- The member's piffling interjection is of no value.
The CHAIRMAN: Order! Let us eliminate the interjections and get on with the clause.
Hon JOHN HALDEN: I think that the point is worth consideration. I am happy to
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accept an explanation from the Minister about my position on this clause. The sticking
point is the proposed amendment by Hon Sam Piantadosi. It is a reasonable amendment;,
it should be included. I understand the Minister's position. However, were it Hon Peter
Foss as the Mnister I would cop it if he said it was going to regulations.
Hon Peter Foss: I haven't even said it was going to regulations; I said I believe it should
be in regulations.
Hon JOHN HALDEN: Even that would be far more acceptable coming from Hon Peter
Foss rather than the inister for Labour Relations in the other place.
Hon Peter Foss: I find that rather difficult to accept.
Hon JOHN HALDEN: I am sure Hon Peter Foss does. However, I am sure that
members on this side of the Chamber have a very different - and perhaps more accurate -
view of the gentleman in question. I do not believe Hon Sam Piantadosi's amendment is
unreasonable. The Opposition is prepared to modify it to suit the Government's
purposes, and to meet the ends of those people who at the end of the day may benefit
from that service. It would be harsh of the Government not to accept this amendment or
some form of it.
Hon SAM PIANTADOSI: I refresh the Minister's memory and return to clause 20,
which is headed "Agreement must provide for resolution of certain disputes". That
clause touches on many areas in appointing an arbitrator or person to assist to overcome
problem areas. My proposal, in looking at an interpreter as a mechanism to help
overcome problems, is very much in line with much of what is stated in clause 20. The
whole Bill refers to documentation. The Minister would know how impontant it is for
people to understand what they sign, or what was interpreted on their behalf. In his many
years in the courts, he would have had that experience. These agreements begin a whole
new era. If adequate provision is made at the outset, we may overcome many problems
later and be able to lessen the disputation that may arise through ignorance,
misunderstanding or misinformation. Because a significant number of people in the
community will be affected by the legislation, I urge the Minister to consider my
proposal.
Hon PETER FOSS: I will not say any more. It is not that I am not appreciative of the
arguments that are being put; it is purely that my reply remains the same and to repeat it
would be tedious repetition.

Division
Clause put and a division called for.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Ayes.
Division resulted as follows -

Ayes (15)
Hon George Cash Hon Peter Foss Hon NEF Moore
Hon EJ. Charlton Hon Barry House Hon M.D. Nixon
Mon MW. Criddie R-on P.R. Lightfoot Hon K.G. Pike
Hon B.K. Donaldson Hon P.H. Lockyer Hon W.N. Stretch
Hon Max Evans Hon Murray Montgomery Hon Muriel Patterson (Teller)

Noes (12)

Hon T.G. Butler Hon N.D. Grifiths Hon Tam Stephens
Hon Kim Chance Hon lohn Malden Hon Bob Thomas
Hon J.A. Cowdell Hon Mark NeviOl Hon Doug Wenn
Hon Cheryl Davenport Hon Sam Piantadosi Hon Tam Helm (Teller)

Pairs

Hon Derrick Tomlinson
Hon E.M. Scott

Hon Graham Edwards
lHon A.J.G. MacTiernan
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Clause thus passed.
Clause 25: Requirements for registration -
Hon KIM CHANCE: I move -

Page 15, lines 19 to 21 - To delete the subclause and substitute the following -

(3) A document under section 22 (1) does not have effect for the
put-poses of this Act unless it is registered under section 30.

Subclause (3) of clause 25 is the subclause which the amendment seeks to change. It
requires that an individual workplace agreement and an agreement under section 22(1) -
that is, where a provision is made for an employee and an employer to agree that an
employee can enter an existing collective workplace agreement - effectively come into
effect immediately after signing. However, collective workplace agreements do not
come into force until the registration of the agreement has been completed. The effect of
that is to provide a clear incentive for employers to enter into individual rather than
collective workplace agreements. Although there may be a reason for the Government to
bias the system in that favour, it would seem to do very little in the way of improving
workplace efficiency. In fact, having a whole series of individual contracts in those types
of industries which could reasonably be covered by a collective contract would seem to
be an extremely inefficient way of doing anything. This happens because individual
workplace agreements do commence immediately after signing. Certainly they have to
go through the processes provided in clause 26 and others, but the effect of them begins
immediately after signing.
Hon Doug Wenn interjected.
Hon KIM CHANCE: Provided under clause 26 they are lodged within 21 days of the
signing date; otherwise they fall over.
Hon Doug Wenn: That has been the problem. When does the individual get a copy of
the agreement?
Hon KIM CHANCE: I believe that what I have said is accurate enough. Once an
individual workplace agreement has been signed, it comes into effect. That is my
understanding of the legislation.
Hon Doug "Wenn: It might have happened under us, but will it happen under them?
Hon KIM CHANCE: That is my understanding. The honourable member is probably
better off debating that issue under clause 26. 1 add that I do see the relevance of it under
clause 25.
Collective agreements only come into operation after the day that the commissioner has
approved their registration, which is a very significant difference. The proposed
amendment provides that that distinction is removed as far as possible within the scope of
that clause by stating that a document under clause 22(I) does not have effect until it is
registered under clause 30. The amendment removes the reference to sections 26 and 32
from the subclause. I am suggesting that a document registered under clause 22(1) will
not have effect unless it is registered under clause 30. That is the fundamental difference
between what stands in the Bill and our amendment. As the Bill stands, the status of an
employee joining an existing collective workplace agreement would be somewhat
different from that of an employee entering a new collective workplace agreement. For
somebody entering an existing agreement the agreement would have immediate effect on
signing after consent between the employer and the employee, while the employee
entering a new collective workplace agreement would have the protection of clause 30;
that is, the effect of the agreement would not take place until the agreement had been
accepted by the workplace commissioner. That protection by clause 30 is effectively
removed in the new chum's case and that is the reason for our amendment. The
difference is that, in the first case, there is no check to provide that there has been proper
compliance with the provisions of other clauses of the Bill. The one in particular that
jumps out is clause 29. In other words, somebody entering an existing collective
workplace agreement has no protection under clause 29 because there is no way for the
1"7.6
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commissioner to determine whether that employee has entered into the agreement
because of coercion. That would be a problem that would not exist or be less likely to
exist under the amended section.
Hon PETER FOSS: We would prefer all agreements to come into effect upon being
entered into by the parties. That is why we have provided that that be the case for
individual agreements and for people joining collective agreements. Logically, chat is the
sensible way to go. There should not be any delay for the parties being able to bring that
agreement into effect and acting under it and taking the benefits under it. To subject
people's rights to contract to some form of bureaucratic intervention is something that
most people would speak against
The question is not why is the individual one to come into effect immediately, because I
thought that would be the natural reaction to how it should be, but why the collective one
is not to come into effect immediately. Therefore, rather than feeling that I should
defend the individual and agree to the amendment, I feel I should explain why the
collective one does not come into effect immediately. I think there are some logical
difficulties with that. It is not a simple agreement between two parties. It is an
agreement which has as its characteristic an agreement between an employer and maybe
several employees. The problem is that usually, if there is a technical difficulty with a
multiple party document, the whole document falls down. The possible logical
consequence of one person not signing an agreement that provides for a multiple party is
that, normally, the whole agreement is void. There is a specific statutory provision in the
Bill that allows for that. Clause 31 specifically deals with the possibility chat, in respect
of some persons, the commissioner can be satisfied with regard to clause 29(1)(b), (c)
and (d), but not all. Then he can allow partial registration. It requires him to do a few
more extra things but it also alters the nature of the document to some extent by allowing
it to go forward as an agreement between the remaining panties notwithstanding that
some parties have been removed from it. It is hard for that situation to occur without the
statutory intervention of the commissioner being there to say, "Even though you agreed it
would be an agreement between multiple parties, it will be an agreement between
different multiple pantics." Because we are already changing the general law in that
respect and because there is a statutory form of intervention to allow a different
agreement to go ahead than that which was originally signed by the parties, it was felt
there was a logical problem in allowing it to come immediately into effect because he did
not quite know who at that stage would be the contractual parties to it. He could have
argued that he did not need to wait for that. There was certainly some argument that that
was not a necessary step. However, chat was thought to be a better way to do it and that
is the way it has been done.
Hon KIM CHANCE: I thank the Minister for that explanation. The explanation was
clear and readily understandable. The reference to clause 31 was certainly helpful
because I admit that I wondered why clause 31 went to such lengths. I can see now the
tie up between the delay and the wide scope of clause 31. I am happy to accept that that
is the prime reason for the collective agreements not having effect until after registration.
While that may be the prime reason, I think the Minister can probably see the attraction
chat that delay, as brief as it may be, has to us. I think I have probably mentioned the
only circumstances, although there may be others, where that delay could be of some
value; that is, so that the commissioner can make a judgment as to whether there was
coercion. The Minister may be able to explain how that can be overcome. I will leave
that one with him.
I had some real problems understanding clause 25(3). 1 obtained advice from counsel
before I really understood what it was about. My difficulty is reading that in conjunction
with clause 26. That is inconsistent with the last line of subclause (3), which seems to
say chat it does not matter whether they are registered under section 30.
Hon Peter Foss: That is why we need to have the words "Subject to section 26".
Hon KIM CHANCE: Yes. I found - and counsel's advice was most helpful - that in
effect the last line is saying that they have effect whether or not they are registered under
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proposed section 30 "yet". I do not know whether char will cause similar confusion, and I
am certainly not proposing an amendment to include the word "yet" because 1 do not
chink that would be particularly good English, apart from anything else. My problem is
that a person, particularly a lay person, who reads this would have difficulty with that last
line and the apparent contradiction between proposed sections 26 and 30. The Minister
may consider an amendment to clear that up.
Hon PETER FOSS: I understand the member's dilemma. I do not want two
amendments. I believe it is clear. 'The warning is contained in proposed sections 26 and
32, so we have to look at those. Proposed section 32 is interesting, and it picks up the
other point that the member raised. Thbis is where the protection is found, because if the
commissioner comes to the view that there has been coercion and refuses to register an
agreement under proposed section 32, then proposed section 32(2) will apply; namely,
that "The entitlement of an employee is to be determined for the purposes of subsection
(1) as if any relevant award provision applied to the employee during the period referred
to in that subsection or in section 34(5)". Therefore, it is a fall back position.
The member stated also that a person who joins a collective workplace agreement will
not have the same protection. That is certainly a different situation, but proposed section
22 requires the same tests to be applied by the commissioner, and in the meantime the
workplace agreement will have effect as opposed to nor having effect. However, if the
agreement was refused registration, those persons would be back in the same situation.
Although I understand -and accept the attraction of deferral, I still come back to the basic
proposition that I stated at the beginning; namely, that I do not believe that the
arrangements between the parties should be deferred pending some bureaucratic
intervention. Generally speaking, that is a bad thing and tends to interfere with people
getting employment and all the other benefits that may flow from this.
Hon N.D. GRIFFITHS: I place on record that what the Minister calls bureaucratic
intervention is what the Minister in another place has referred to as a protection for
workers. We on this side know that this Bill does not provide any realistic protection for
workers.
Hon PETER FOSS: I must protest about that. When 1 used the words 'bureaucratic
intervention" I did not say that in a scathing way. Bureaucratic intervention means
intervention by bureaucrats, and that is exactly what is involved. The situation on the
Continent is that for many years they had a system whereby ordinary people could not
carry out ordinary contractual arrangements without some form of bureaucratic
intervention, the notary being the most common one. Over a period of years, they have
moved away from that situation. That is by no means to say that bureaucratic
intervention is not a protection and a real protection. The member can make a political
statement by all means, but he cannot draw from anything that I have said that it was not
a protection, and whether the protection is before or afterwards does not make much
difference.
Amendment put and negatived.
Clause put and passed.
Clause 26: Position if individual workplace agreements etc. not lodged for
registration -

Hon JOHN HALDEN: This clause was instigated by the Minister in another place. I
think the situation scarted out with the Minister accepting a concern that if a workplace
agreement was negotiated whereby a worker was to receive lesser tenms and conditions
than he or she enjoyed previously under an award or contract of employment, there
would be no real incentive for the employer to register that agreement This clause was
inserted, I believe with the appropriate intention, to ensure that employers lodge
agreements within 21 days. In essence, the Opposition does not object to that. Our
concerns about this matter revolve around the issue of 21 days. If an employee - and I
emphasise that it does not have to be that way - had his or her terms and conditions
lowered, and after 21 days the workplace agreement was not lodged, it would be
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incumbent upon te worker to go to the Industrial Magistrate's Court to recoup the
difference.
Hon Peter Foss: That is assuming it has not been paid. That is always the case when
payment is not made.
Hon JOHN HALDEN: The cost of such action would then fall upon the worker, or could
in the majority of cases. However, that would not be the case if the worker was a
member of a union under an award because the union would often do chat work for the
worker.
Hon Peter Foss: The unions would still be able to do that.
Hon JOHN WALDEN: This Bill would make it difficult for unions to perform their role.
Hon Peter Foss: Not at all. Everything would be determined as if the award applied, so
wo rs would be in exactly the same position as if nothing had happened.
Hon JOHN HALDEN: I understand what the Minister is saying and I am happy to listen
to it, but in our view this Bill will not enhance the role of unions from the perception of a
worker who happens to be employed under a workplace agreement.
Hon Peter Foss: This clause says forget the workplace agreement-, act as if it never
existed if it is not lodged within 21 days.
Hon JOHN HALDEN: I understand that, but the totality of this Bill will have that effect,
which will mean that workers will not be inclined to be members of a union.
Hon Peter Foss: That does not follow at all.
Hon JOHN WALDEN: I think it does, but I am happy to listen to the Minister's
explanation. The problem then is that it will rest squarely with the worker to recoup
those expenses at his or her cost. We understand why the clause is there, but we are
concerned about this problem. I want to know how the Minister sees that this is not a
problem and that workers will be covered. Our view is that because of the provisions in
this Bill, workers are not likely to want union involvement because unions will not play
the same role as they do under award coverage. Therefore, the problem for workers will
be how to get back their money and the costs involved in that action.
Hon PETER FOSS: I do not see the problem. Firstly, it does not cut out unions. Unions
will have a very real role as bargaining agents. If they give a good service, as I am sure
they will, they will become principal bargaining agents. People will become unionists if
they see a beneficial service provided by unions; one such service has just been
mentioned by Hon John Halden. In that case, if people are members of a union, they will
benefit; if not, they will not. This will not change the situation. The clause expressly
states that it is as though nothing has happened. I fail to see how something that says "all
bets are off" will somehow alter the situation.
Hon JOHN HALDEN: I cannot resist the opportunity to indicate that the Minister
refused to accept amendments last night, and therefore unions under this Bill will have no
right to participate in dispute resolution matters, and arrangements regarding cancellation
and variation matters.,
Hon Peter Foss: There will not be one.
Hon JOHN HALDEN: I know in this regard.
Hon Peter Foss: As bargaining agents, they will be involved.
Hon JOHN HALDEN: I could go on and show the various ways in which unions will be
removed from traditional roles.
Hon Peter Foss: We expressly put unions back in.
IHon JOHN WALDEN: No, the Minister did not put unions back in. Under clauses 15,
20, 23, 28, 29 and 86(4) unions will have a significantly reduced role. That is not
accidental. I know the game plan of the Minister in another place; he wants to reduce
union membership. People will not be inclined to be involved with unions if they are not
offering the same services. That is the issue.

[COUNCIL]5714



[Wednesday, 27 October 1993) 71

Hon Peter Foss: That is only as party to the agreement. As bargaining agents, unions
have much broader powers.
Hon JOT-N HALDEN: The Minister cannot grasp my concept. I will pursue it further
for the Minister's benefit.
ion Peter Foss: Please don't! I understand it perfectly.
Hon JOHN HALDEN: This is an issue of perceptions, which is very important in
politics.
Hon Peter Foss: Is that why you're doing it?
Hon JOHN HALDEN: I am doing so because the Minister needs to understand my point.
Hon Peter Foss: What about what we did with clause 14 with the operation of workplace
agreements? A union cannot be a party to an agreement but may be a bargaining agent.
Hon JOHN HALDEN: These clauses will remove unions from their traditional roles.
Will people want to join a union after they have signed a workplace agreement? We are
told that people will believe that a wonderful meeting of minds occurred, no coercion
was involved and the negotiating power of the parties was in equilibrium. In the vast
majority of cases, people will not be covered by unions.
Hon Peter Foss: You cannot make up your mind whether people will join or leave
unions.
Hon JOHN H-ALDEN: The Minister should not worry; I know what this will do. These
people will be on their own as they undergo the costly process of the Industrial
Magistrate's Court. What is the Minister's view on that?
Hon PETER FOSS: I will engage in a small amount of repetition. Yesterday we passed
clause 14 and made an amendment at the request of the Trades and Labor Council to
allow unions the authority to act as bargaining agents.
[Interruption from the gallery.]
The CHAIRMAN: Order! I remind people in the Public Gallery not to take part in
debate in the Chamber. Please observe the courtesies.
Hon John Halden: Somebody agrees with me, Minister!
Hon PETER FOSS: The amendment to clause 14 was that an agent can act in any
negotiation for a workplace agreement or in connection with the operation of a workplace
agreement. The clauses to which Hon John Halden referred are clearly regarding the
unions as parties to an agreement. Generally speaking, unions will be bargaining agents
for workers. If unions want to maintain a role, they must offer services. Unions which
offers good services, for the very matter the member raised, will be very much sought
after by employees. It is a matter of making people want to join unions, and all they have
to do is provide the services. If people think they are getting their money's worth from a
union -

[Interruption from the gallery.]
The CHAIRMAN: Order! If such interruption continues, we will have to clear the
Public Gallery. Please observe the courtesies.
Hon PETER FOSS: If unions are prepared to do the work, they will acquire members. If
unions are not prepared to provide the attractions, people will not join. Essentially,
Hon John Halden claims that it will make a difference if a union is a party to an
agreement. Franidy, most of the time unions are representing their members as agents.
That capacity is outlined broadly within clause 14 as amended. Unions must realise that
they must provide services in different ways, and this legislation could be regarded as a
wide new opportunity for unions. Interestingly, from time to time members of the
Opposition tell us that this legislation will cause people to either flock to or desert unions.
Hon John Halden: I have not heard much argument about flocking to.
Hon PETER FOSS: I think Hon Tom Helm put that argument.
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Hon Torn Helm: If you put this legislation in place, you will see them flocking to
unions - don't you read newspapers?
Hon PETER FOSS: There we are!
Hon Torn Helm: Did you not hear about the Tolpuddle Martyr. The Minister is in his
spars, top hat and waistcoat! It will happen again!
Hon John Halden: You asked for that.
Hon PETER FOSS: That can be considered as part of my speech.
The CHAIRMAN: The Minister should address his remarks to the Chair.
Hon PETER FOSS: That interjection was an illustration of members opposite saying that
people will both join and leave unions following the passage of this legislation.
However, this will be determined on the basis of services the unions provide. I hope
unions see this as an opportunity to provide new, broad and improved excellence in
service to attnct members. In that case, people will regard union fees as money well
spent.
Hon Tom Helm: It is not a corner shop, you know. You don't go to unions to get your
groceries.
Hon PETER FOSS: I am sure that without a closed shop, unions will still exist.
Hon Tom Helm: I said a corner shop.
Hon PETER FOSS: I beg your pardon.
I have answered the question although the member may not agree with my conclusions.
Hon JOHN HALDEN: Does the 12 day period outlined ini clause 26 encapsulate the
lodgment process outlined in clause 28?
H-on Peter Foss: How do you mean "encapsulate"?
Hon JOHN HALDEN: Is that 21 days parn of the lodgment process of the workplace
agreement?
Hon Peter Foss: No, not at all. One has 21 days in which to lodge the agreement, but if
in those 21 days it is not lodged it is not part of the lodgment process.
Hon JOHN HALDEN: Unions are excluded from the process contained in clause 28.
Hon Peter Foss: But only as a party to the agreement.
Hon JOHN HALDEN: If that 21 days is part of the lodging period, are they excluded
from that?
Hon Peter Foss: There is nothing to prevent a union lodging on behalf of the employee,
but it lodges it as an agent not as a party.
Hon DOUG WENN: Yesterday I used the example of a juvenile, a 15 or 16 year old
straight out of school, having to negotiate with an employer for a workplace agreement.
Clause 26 onwards show the real need for unionism in Western Australia to continue at
its current strength and not be decimated as this Bill will do. I take the point made by
Hon Kim Chance that the workplace agreement took effect on the date the agreement was
signed. Unfontunately the Minister did not accept an amendment which was proposed
which would have given a juvenile the right to have a parent or guardian assist him or her
with the agreement. Will the Minister indicate the day upon which the agreement will
take effect? Is it the day it was signed or is it possible that an individual employer who
has no scruples whatever could slip into that contract that the day on which it takes effect
is a later date, say. 1 January?
Hon PETER FOSS: Is the member asking whether there can be retrospectivity in the
agreement? The member's question deals with an earlier clause. A collective agreement
does not have effect unless it is registered, so it would not have effect prior to being
registered. As for an individual agreement, that has effect when it is signed or from any
later date provided in the agreement. Clause 18(2), states that subject to sections 26 and
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32, art individual workplace agreement has effect when it has been signed by the parties
to the agreement, or from any later day provided for in the agreement.
Hon DOUG WENN: Is the Minister saying that if I were an employer I could work out
an agreement with a 15 year old that he will sign today and start work today, but that
agreement may not come into effect for two or three years? The Minister has not given
me an assurance it is not possible to put the commencement dare two or three years down
the road.
Hon PETER FOSS: That is correct, but of course it does not have effect. If an employer
employs the person and the agreement does not have effect for two years, he employs
him under conditions which are not affected by the workplace agreement. I have a funny
feeling the member is tailking about contracts of employment, If someone signed a
workplace agreement that does not come into effect for several years, in the meantime he
must comply with general employment conditions, which could be an award.
Hon Doug Wenn: So if the agreement is not lodged, that individual has no rights
whatever?
I-on PETER FOSS: That is correct. I think the member has raised a good point. Clause
26 says that it is 21 days from the day it took effect. The member is quite right and it is a
very good point.
Further consideration of the clause postponed until after consideration of clause
1011 on motion by Hon Peter Foss (Minister for Health).
Clause 27: Register -

Hon N.D. GRIFFTHS: I move -

Page 16, line 26 - To delete the words "may be in the form or' and substitute
".may include".

Page 16, line 27 - To insert after the word "record" the following -

provided that the Commissioner is able to produce on request true copies
of the documents held in the register

Page 16, after line 27 - To insert the following new subelause -

(3) The register shall be open for public inspection.
If these amendments are accepted by the Committee, the clause will read as follows -

(1) The Commissioner is to keep a register of workplace agreements and the
other agreements referred to in section 25.

(2) The register is to be kept in a form and manner determined by the
Commissioner, which may include a computer record, provided that the
Commissioner is able to produce on request true copies of the documents held in
the register.

(3) The register shall be open for public inspection.
It is proposed subclause (3) that goes to the heart of the Opposition's amendments to this
clause. The Opposition believes that there should be a facility for public inspection.
Awards are public and the workplace agreements should be public, and I suggest there is
a great public interest in that objective being achieved. Itris the Government's wrongful
boast and rhetoric that workplace agreements will improve the wages and conditions of
the workers of Western Australia. We say that proposition is a con and is not the
Government's motive at all, By enabling workplace agreements to be public, the people
of Western Australia, including employees, will be able to judge whether the workplace
agreements regime is more acceptable and a better prospect than the award system. It
may be argued that these agreements should not be public because they may contain
matters of confidentiality. We accept that it is a proper proposition that what people
receive from their employer is deserved of confidentiality, but when we consider these
matters it is a question of balancing interests. The primary interest is to ensure that
individuals and the community as a whole are better off, and that will be served by the
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process which the Opposition wishes to undertake, which is to have workplace
agreements a matter of public record in the same way as award wages are matters of
public record.
Ron PETER FOSS:- I have my doubts as to whether ibis is a proper amendment. I would
have thought it quite contrary to the whole policy of this Bill that these agreements be
made public. It is certainly my policy that these are matters of private negotiation and it
would be anathema for them to be made public, and on this matter we are resolute.
Hon N.D. GRIFFTHS: Is the Minister saying that the Government's view is thac the
workplace agreements regime is a secret regime?
Hon PETER FOSS: They are confidential. These are people's private agreements
relating to their employment. These are confidential business relationships between these
people, and it is not for officious people to come along, stick their noses in and go
snooping around for their own purposes. I know perfectly well where the suggestion
comes from and who wants to snoop, but people are entitled to their private agreements.
It is the general law, and a right I hope a lawyer would protect, that people are entitled to
their private and confidential arrangements.
Hon N.D. GRIFFIThS: How will members of the public know if the Government's
regime will work or is working when it is put into place?
Hon PETER FOSS: Let us think about that. People will have agreed to it. If people
with these workplace agreements wish to disclose their personal arrangements they are
perfectly entitled to do so. I am sure that they will tell other people whether they are
happy or not, in the same way as people know about most issues in society. It is not a
matter of having someone snooping around to see whether people are happy or not or
whether they are working or not. People are able to express their views in public if they
want to. If they want to keep those things private they are entitled to keep them private.
The idea that Big Brother should come along and find out whether people are happy or
not and publish it, seems to me an extraordinary idea. People are perfectly capable of
doing that for themselves and they do not need Big Brother, unions or anybody else
telling them whether they are happy or not.

Division

Amendments put and a division called for.

Bells rung and the Committee divided.
The DEPUTY CHAIRMAN (Hon W.N. Stretch): Before the tellers tell, I cast my vote
with the Noes.
Division resulted as follows -

Ayes (13)
Hon TOG. Butler Hon N.D. Griffiths Horn Bob Thomas
Hon Kim Chance Hon John Halden Hon Doug Wenn
Ron JLA. Cowdeli Hon Mark Nevill Hon Tom Helm (Ieller)
Hon Cheryl Davenport Hon Sam Piantadosi
Hon Graham Edwards Hon J.A. Scott

Noes (15)
Hon George Cash Hon Peter Foss Hon N.R. Moore
Hon E.J. Charlton Hlon Barry House Hon M.D. Nixon
Hon M-J. Criddle Hon P.R. Lightfoot Hon R.G. Pike
Hon B.K. Donaldson Hon P.H. Lvckyer Hon W.N. Stretch
Hon Max Evans Hon Murray Mongomery Ron Muriel Patterson (Teller)

Hon AJI.G. MacTiernan Hon Derrick Tom linson
Hon Tom Stephens Hon B.M. Scant

Amendments thus negatived.
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Hon N.D. GRIFFIS: On behalf of Hon John Halden I move -

Page 16, after line 27 - To insert the following new subclause -

(3) The register shall be open for public inspection.
Division

Amendment put and a division called for.
Bells rung and the Committee divided.
The DEPUTY CHAIRMAN (Hon W.N. Stretch): Before the tellers tell, I cast my vote
with the Noes.
Division resulted as follows -

Ayes (13)
Hon T.G. Butler Hon N.D. Griffidis Hon Bob Thomas
Hon Kim Chance Hon John Malden Hon Doug Wean"1-on J.A. Cowdeli Hon Mark Nevill Hon Tom Helm (Teller)
Hon Cheryl Davenport Hon Sam Piamuadosi
Hon Graham Edwards Hon J.A. Scatt

Noes (15)
Hon George Cash Hon Peter Foss Hon N.F Moore
Hon £3J. Chariton Hon Barry House Hon M.D. Nixon
Hon M.J. Criddle Hon P.R. Lighinfoot Hon R.G. Pike
Hon B.K. Donaldson Hon P.H. Lockyer Hon W.N. Stretch,
Hon Max Evans Hon Murray Montgomery Hon Muriel Patterson (Teller)

pairs
Bon AJ.G. Macrsernan Hon Derrick Tomlinson
Hon Tom Stephens Hon B.M. Scan

Amnendment thus negatived.
Clause put and passed.
Clause 28: Lodgement -

Hon J.A. COWDELL: The clause as it stands is too weak and should be strengthened.
The attempt to strengthen it is to restore it to its original form as it was presented in
Mnother place. This appears to have been ditched on the instructions of the confederation.
It would appear their is no provision in clause 28 for consent in writing from all the
parties to the agreement. It is particularly important that there be that consent in writing
from all the parties because it provides an additional safeguard.
Hon Peter Foss: Do you really believe in this?
Hon J.A- COWDELL: An additional effort is required of the Minister.
Hon Peter Foss: You have a consent to the consent and a schedule to the consent to
consent.
Ron L.A. COWDELL: The Minister might offer additional amendments.
The DEPUTY CHAIRMAN (Hon W.N. Stretch): Order?
Hon JLA. COWDELL: The Minister is propelling the debate yet again and I thank him
for his assistance.
The wisdom of my view was put forward elsewhere by various people not unknown to
the Minister. It is a sound view because this clause is important. Members know that
once the contract is lodged the entitlements of the worker to award conditions and wages
are abolished. That is a very significant step. If the contract is not lodged, I believe that
not to be the case.
Hon Peter Foss: You have it wrong.
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Hon J.A. COWDELL: I am sure the Minister will enlighten me on that aspect. It is
important that we include the consent in writing of all the parties, as well as the party
lodging the document for registration, so that people will realise the importance of the
agreement or contract that has been lodged. On that basis clause 28 is inadequate and
once it is defeated the Opposition will move to insert a new clause 28A as it stands on the
Supplementary Notice Paper.
Hon PETER FOSS: The member argued his case ably, but it was not very convincing. It
is wonderful that as well as signing the agreement knowing full well that it is obliged and
intended to be lodged, the parties should sign another piece of paper consenting to its
being lodged! Why sign an agreement if the pantics to it do not want it lodged? How
many separate pieces of paper should be signed for the parties to be believed? It is like
the wonderful idea of paying for something in a shop by cheque and being asked to sign
the back of it. It is almost as though the signature on the front of the cheque is forged
and the genuine signature is on the back of it.
Hon John Cowdeil's idea is that if one signs a workplace agreement knowing it must be
lodged for registration it does not mean it is a consent to have it lodged - another piece of
paper has to be signed to indicate that one consents to the agreement. What is to stop a
person from having that consent contained in the document?
The proposed amendment would be satisfied if one wrote on it that one consents to its
being registered. Perhaps the French bureaucracy would welcome Hon John Cowdell's
proposal - it could be written into the legislation that the consent cannot be on the same
piece of paper as the document. It would be striking a blow for the rights of mankind if
people were obliged to consent on a separate piece of paper. The bureaucratic nonsense
and fiddling of this solution is so ludicrous that it is a bit much that a man of Hon John
Cowdell's intelligence should be called upon to move the proposed amendment.
Hon J.A. COWDELL: I thank the Minister for his excellent suggestion that I had
overlooked in this proposed amendment that there be a second piece of paper, and I look
forward to the Minister, once the substantive clause is defeated, adding to my amendment
on this matter.
Clause put and passed.
Clause 29: Commissioner to be satisfied of certain matters -
Hon N.D. GRIFFITHS: I move -

Page 17, lines 10 and I1I - To delete the words "appears to understand" and
substitute the word "understands".

This is one of the most significant clauses of the Bill. It commences with the proposition
that where an agreement is lodged the commissioner must satisfy himself or herself of
certain matters. The Opposition is concerned about how the commissioner will satisfy
himself or herself. What criteria will the commissioner use? What resources does the
Government envisage providing to the commissioner?
Hon PETER FOSS: I do not propose to dictate to the commissioner how he or she
should satisfy himself on these matters. It is important that officers of this nature make
their own decisions, and it would be improper for the Government and the Parliament to
dictate how they arrive at a state of satisfaction. In the initial stage the commissioner will
have a team~ of 10 people to assist him.
The proposed amendment is totally impractical. The test proposed by the Government is
objective and the test proposed by the Opposition is subjective. Even if the
commissioner were prepared to enter into deep psychoanalysis, I doubt that he could ever
make a decision other than an objective decision that the person "appears to understand".
That being the case, we should state what is the reality of the situation.
Hon SAM PIANTADOSI: I again ask the Minister to consider my comments about
people for whom English is a second language. We have been told that people will only
sign documents which they understand, but we will now have a situation where if people
appear to understand, that will be okay. We are getting away from the guarantee that was
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given earlier by this Minister and also by the Minister in another place that a person will
only sign an agreement which he or she understands.
Hon PETER FOSS: The member has made a perfectly valid point, but it is a matter for
the commissioner to determine, and I do not want to engage in tedious repetition.
Hon SAM PIANTADOSI: How will the commissioner be able to determine, when a
document is placed in front of him, whether a person appears to understand the
agreement that has been reached? How will the commissioner know what occurred in the
process of the parties reaching that agreement? The commissioner would not be present
when the agreement was reached.
Hon PETER FOSS: That is where subclause (3) comes in. The commissioner may meet
with the parties to the agreement, and the commissioner must meet with any party who
requests a meeting. I have made the point arid I will not keep repeating it.
Hon T.G. BUTLER: I am appalled at the offhanded manner of the Minister, where as far
as he is concerned there does not appear to be any room for debate.
Hon Peter Foss: There is room for debate. I said I will not keep repeating myself.
IHon T.G. BUTLER: The pmovision that we are now debating is a "near enough is good
enough" proposition, and that is not good enough. Hon Sam Piantadosi has made the
point that people who are not well versed in the English language will have great
difficulty in coming to grips with some of these workplace agreements and that the
commissioner will need to take greater care and spend greater time with those people in
order to ensure that they understand it and do not just appear to understand it. It is an
outrageous proposition, when we are dealing with a document that for all intents and
purposes will governt the wages that people will receive and the conditions under which
they will work, that all people will need to do is appear to understand that document.
Hon SAM PIANTADOSI: Three or four weeks ago in this Chamber, I uttered a few
words in another language, and the Minister was quick to get to his feet and call a point
of order because he could not understand what was being said.
Hon Peter Foss: I knew what YOU said.
Hon SAM PLANTADOSI: The Minister did not have a clue. If the Minister did have a
clue about what I uttered in this Chamber on that occasion, he would have asked for a
withdrawal of remark.
Hon Peter Foss: Was it that bad?
Hon SAM PLANTADOSI: Yes. There is no need for the Minister to grandstand. The
Minister did not understand what [ said, and he wanted clarification.
Hon Peter Foss: No. I wanted you to obey the rules of the Chamber.
Hon SAM PIANTADOSI:- The Minister wanted to be satisfied about what was being
said so that he could engage in debate in the Chamber.
Hon Peter Foss: It was not much of a debate.
Hon SAM PIANTADOSI: In order for people to be able to participate in a workplace
agreement, they need to understand the agreement and not just appear to understand the
agreement.
Hon Peter Foss: What do people do in regard to awards?
Hon SAM PIANTADOSI: In this case, a person will have to sign a document. A person
who does not understand an award can go to union officials or to other workers for
advice. A person who signs a workplace agreement will be bound to that agreement for a
period of time.
Hon Peter Foss: A person enters into a contract under an award too.
Hon SAM PIANTADOSI: Will a person not be bound by chat agreement?
Hon Peter Foss: It is the same with an award.
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Hon SAM PIANTADOSI: Why should a person not be familiar with what he is signing?
This Bill will require the commissioner to determine certain things based on whether a
person appears to understand. Can the Minister guarantee that the commissioner will go
through each agreement that will be lodged with him to determine whether a worker
appears to understand? Will the Minister give me an assurance that that will be the
commissioner's role? Will the commissioner judge whether a person appears to
understand on the basis of a person's name?
Hon PETER FOSS: It is curious to listen to the Opposition in this debate because at least
under this Bill ' a person who enters into a contract of employment covered by a
workplace agreement will have some guarantee. At least we ame putting in place a
mechanism whereby a third person will be obliged to do certain things. An ethnic person
who goes into any form of employment governed by an award is just told that he is
employed. Hie is not given a copy of the award, and no-one has to be satisfied that that
award complies with the Act, that he understands his rights and obligations, that he has
not been persuaded by threat and intimidation, and that he genuinely wishes to have the
agreement registered. There is nothing like that at present in any form of employment.
Why not say that before a person is entitled to be employed, he must be taken before a
third party, who must ensure that he understands the award? That is not the situation at
present. A person who is employed may not have the slightest idea of what are his
conditions, and even if that person were given a copy of the award, most awaits are so
incomprehensible that I doubt whether anyone could understand them.
Hon Tomn Helm: The unions do that.
Hon PETER FOSS: Do they?
Hon Tom Helm: The unions explain the awards to people in great detail. Don't you
know that?
Hon PETER FOSS: There is nothing to prevent unions from being involved if unions
believe that is a goad idea. This Bill is the only place where it will be put into law that a
person must have these protections, yet the mealy mouthed objection of members
opposite is that they do not like it. There is no such protection under the award system to
ensure that workers are not threatened or intimidated or that they understand the award.
The suggestion is that there is something wrong with the use of the words "appears to
understand". What do members opposite think their union people do? Do they know that
a person understands or do they come to the conclusion that a person appears to
understand? The fact is that they come to the conclusion that the person appears to
understand, because the only person who will ever really know whether the person
understands is the person involved, and no-one can get inside that person's mind. All
that the union officials can do is find out as much information as they can about whether
the person understands or appears to understand. The reality is that at the end of the day.
a judgment has to be made about whether a person appears to understand or does not
appear to understand. To change it to "the person understands" will not change the
process. The process we must come to is whether a person appears to understand. But
the mealy-mouthed objection to the protection which no other person has statutorily
enshrined, and the suggestion that we should have some ability to stick probes into a
person's mind to find out whether they really understand, as opposed to give an
appearance to understand, is ludicrous.
Hon T.G. Butler: You are ridiculous!
Hon PETER FOSS: The Opposition does not follow things through. Members opposite
read the words and think up objections. They do not consider the situation elsewhere.

Hon John Halden: You mean we do not agree with you.
Hon PETER FOSS: If the Opposition thinks the unions are doing a good job now with
awards, they may be able to make a very good offering. They will be able to explain
workplace agreements to people. There will be a niche market for unions. The
Department of Productivity and Labour Relations receives something like 600 calls a day
on its award information line.
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Hon John Haiden: That is what it is set up to do.
Hon PETER FOSS: People do have difficulty understanding awaits. However, there is
no statutory requirement in the awards that one must be satisfied with those things. That
is the difference. It is clear that people do not understand awads but there is no statutory
requirement that they do; they are bound by them whether they understand them or not,
whether the awards have been explained to them or not and whether they are intimidated
into them or not. That is the difference between the cuirrent situation and the future
situation.
Hon JOHN HALDEN: One thing we know about Hon Peter Foss is that when he starts
to yell, scream and perform it is an indication that he doth protest too much.
Hon Peter Foss: He is being interjected on and must speak louder.
Hon JOHN HALDEN: I have not noticed that problem before. It might be enlightening
for the Committee to consider the genesis of the clause. The clause contained in the
previous Bill read something like, "In the absence of anything else a signature is
sufficient to satisfy all matters", and one could assume that everything was understood
and complied with. The Press, which has been supportive of the Bill, could not accept
that earlier provision. The Government proposed that a signature meant that a
commissioner who was charged with ensuring the protection of the document, in the first
instance, and the workers and employers, would satisfy every aspect of the Bill;, that is,
all the terms and conditions. That stupidity was rejected, but it has been replaced by
another piece of stupidity with the inclusion of the words "appears to understand'
replacing the words "a signature will satisfy all".
Hon J.A. Cowdell: It has something to do with acting.
Hon JOHN HALDEN: Indeed it does. The Minister was acting here a moment ago
because he wanted to intimidate members and to hide the real issues.
Hon N.D. Griffiths: In this case, it was not acting.
Hon JOHN HALDEN: Whatever it was, the provisions of the clause offered very little
by way of protection. It was to justify the situation and to give the illusion that the
commissioner performs some legitimate role to satisfy workers so that they have some
protection under this clause. Neither the words "appears to understand" nor "a signature
satisfies all" satisfy us.
Hon Peter Foss: It is not what the Bill says.
Hon JOHN HALDEN: The Bill says exactly, "appears to understand".
Hon Peter Foss: And the signature satisfies all?
Hon JOHN HALDEN: It said that previously.
Hon Peter Foss: It does not say that now.
Hon JOHN HALDEN: The Minister should listen rather than being so imbued with his
own importance. That is the point from which the legislation began. The Minister has
moved position, not to increase protection for workers nor to satisfy himself that workers
will be protected by the provisions of the Bill, but purely to give that impression and
nothing else. The Minister did not have that intention originally and he does not have it
now. The legislation is a sham and the Minister knows it. That is the reason for his
performance and his theatrics a moment ago.
Hon Peter Foss: Nonsense.
Hon JOHN HALDEN: The phrase "appears to understand" is not good enough. The
commissioner will be paid more than $100 000 a year.
Hon J.A. Scott: Is he not covered by a workplace agreement?
Hon JOHN HALDEN: I do not think so. I bet he is not. He would not be so stupid; just
as we would not be so stupid. The change in the legislation is nothing more than a sham.
The commissioner will receive more than $100 000 a year; he will have 10 staff, but the
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parties will only have to appear to understand. That is the criteria on which the
commissioner will judge workplace agreements.
It is not goad enough because of the impact that this sort of document can have on
individuals. If the Government is to place an umpire in this game it has to make sure the
umpire and the players know what the rules are.
Hon N.D. Griffiths: It is a French bureaucrat.
Hon JOHN HALDEN: He is more like a registrar than a commissioner. The realities are
that we do not know the rules. "Appears to understand" does not say when the ball goes
out of bounds or whether decisions have not conformed to this Bill. It is just a sham to
change the words and hope to get away with it.

Hon CHERYL DAVENPORT: This clause goes to the heart of the very issues I was
arguing during the second reading debate. If this legislation the Government is seeking
to put in place to run parallel with the award system is to be believed, I wonder why then
the Victorian Employee Relations Act is causing problems. The Age newspaper of
Monday, 4 October has the headline "Job law causing trouble". The article is on
complaints that have been made of workplace discrimination to the Equal Opportunity
Commission in Victoria which rose by almost half in the year 1992-93. Complaints were
lodged by people with disabilities; there were complaints of sexual discrimination and
complaints of racism. Some 77 per cent of complaints were lodged by women. The
amendment we ame debating seeks to take out the words "appears to understand" and
replace them with "understand", which is pretty important to protect workers in the grand
scheme of things. The Minister should take on board the fact that very little protection is
provided in this clause if this commissioner does not understand. How are we to be
assured under clause 29Cl)(c) that threats and intimidation have not occurred? The
Minister says that if a person is intimidated or threats have occurred people can complain
to the commissioner. I do not believe that young people of 15. 16, or 17 years of age will
do that if they are desperate for a job. We all know the difficulties for youth in obtaining
employment in the current economic situation. They will not stand up to an employer
and argue for rights when they are desperate for work. Quite frankly, the commissioner
needs to satisfy himself that people do understand and not just appear to understand.
Hon N.D. GRIFFITHS: The Minister referred to a guarantee, but at best this has the
appearance of a guarantee. The Minister referred to protection, but at best this appears to
be protection. This is absolute nonsense. Judges do not consider what appears to be the
case but make a decision on the issues. Juries do not decide that somebody appears to be
guilty; they must be satisfied Of guilt. This is a nonsense. Thle Opposition has produced
a reasonable and proper amendment, and members on this side have spoken eloquently.
No reasonable thinking member or Government can oppose this amendment.
Hon J.A. SCOTIT: I ind it fairly difficult to believe the red herring the Minister put
forward in comparing awards with this Hill when he said awards do not offer any
statutory protection at all in the way this Bill does. He says that in this Bill people have a
pole to walk across a river on a tightrope, whereas with the award they travel on a very
wide path and do not actually need a pole because they have had skilled arbitrators
working on their behalf to make sure those awards are to the satisfaction of both parties.
There is no connection between the two situations in the way the Minister is suggesting;
they axe chalk and cheese. The clause is a very nebulous way of putting it. I wonder
whether, when a division is called and if it appears that there are similar numbers on both
sides of the House, the Minister will call it a draw. I do not expect he will, because he
will want to make sure there are correct numbers on bath sides of the House. "Appears
to" is a fairly weak way to describe this provision, and I think it needs rewording.
Hon DOUG WENN: I am amazed at the attitude the Minister has taken to what is to my
mind a pretty serious amendment, just to take out those words "appears to". Hon Sam
Piantadasi told a resounding tale about what he did in this place recently when he spoke
in Italian. In this country we have not just Italians but many other nationalities, and these
people will be trying to put together agreements. Hon Cheryl Davenport made a very
good point about sexual harassment in the workplace. One of the things that concerns me
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is that, under clause 29(1)(a), the commissioner must satisfy himself chat the agreement
complies with the Act. Who is going to draw up a workplace agreement when two
people are sitting down to work things out? Will it be the employer? Is there to be a
standard contract paper supplied by the Government? Are those two people, the
employer and employee, to have legal advice? We are lucky that we have been in this
place long enough to be able to read these Bills, but the avenage person, and I put the
employer in that bracket, will have to seek legal advice to get a full understanding of
what this Bill is about. I ask the Minister to respond to that question.
Hon Peter Foss: It is not a question. It is a rhetorical question, and I do not answer
rhetorical questions.
Hon DOUG WENN: The Minister is obviously really died. I asked the Minister a very
simple question about who would make up -

Hon Peter Foss: It is a rhetorical question. You make your arguments and do not keep
asking me rhetorical questions.
Hon DOUG WENN: Let me go on to the reason why I hoped the Minister might give me
an answer. Obviously we are on a collision course for the rest of the night. In regard to
the contract, it is envisaged, as it was under clause 27, that the workplace agreements will
not prescribe how the work is carried out. It is a matter that will either be silent or be
contained in the employment contract. Generally speaking, descriptions of work
organisation are not included in awards or contracts of employment. To my mind that is
crossing the provisions of the Occupational Health, Safety and Welfare Act affecting the
safety aspect of on-site work. That leads to what [ started out to say about getting an
individual to understand what his rights are to be. I refer to someone who has just come
out of school, a 15 or 16 year old, who says, "Thank you, Mr Bossman. I am happy with
that", but unbeknown to that person it has been put into the contract that he is going to
have to climb high ladders.
Hon Peter Foss: It doesn't override the DOHSWA Act.
Hon DOUG WENN: It could be in conflict of the workplace in that way.
H-on Peter Foss: The DOHSWA Act applies irrespective of the workplace; it cannot
override it.
Hon DOUG WENN: That is not the Act about which I am talking. Workplace
agreements are not required to include how the job will be done. In many areas
employees receive what is basically called danger money. if an individual does not
understand that he must climb high ladders and put himself into unsafe areas of the work
practice, how can the commissioner determine that the individual - a 15 or 16 year old -
appears to understand? This clause is a disaster. The Minister should have another good
look at this clause- The amendment will not be a disaster to the Bill; on the contrary, it
will help the Bill. It will also help the commissioner in his understanding fully that the
individual understands what are his obligations. This is not a bad amendment and I hope
the Minister agrees with it.

Division
Amendment put and a division called for.
Bells rung and the Committee divided.
The CHAIRMAN (Hon Barry House): Before the tellers tell, I cast my vote with the
Noes.
Division resulted as follows -

Ayes (13)
Hon Kim Ouance Hon John Haden Hon Bob Thomas
Hon J.A. Cowdell Hon Mark Nevili Hon Doug Wenn
Hon Cheryl Davenport Hon Sam Piantadosi Hon Tom Helm (Teller)
Hon Graham Edwards Hon J.A. Scott
Hon N.D. Griffiths Hon Tom Stephens
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Noes (17)
Hon George Cash Hon Barry House Hon R.G. Pike
Hon EJ. Charlton Hon P.R. Lightfoot Hon B.M. Scott
Hon MJ. Criddle Hon R.H. Lockyer Hon W.N. Scretch
Hon B.K. Donaldsoni Hon Murray Montgomery Hon Derrick Tomlinison
Hon Max Evans Hon N.F. Moore Hon Muriel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon

Amendment thus negatived.
Hon N.D. GRIFFITHS: I move -

Page 17, line 12 - To delete the semicolon after the word "agreement" and
substitute die following -

and in the case of an employee that the employee has been provided in
writing a statement accurately describing -

(a) the rights and entitlements that would apply to such employee
under any relevant award in the event that the employee had not
entered into the agreement

(h) how such award rights and entitlements would be affected by the
registration of the agreement.

The amendment provides definition and appropriate refinement to the clause. It is
appropriate in a civilised community such as Western Australia that if people are going to
contract they should contract fairly and be informed This amendment will go some way
towards giving them that informed choice. However, I regret that due to other clauses in
the Bill this clause will not go far enough in achieving that. The informed choice that
employees will have will enable them to make a comparison between what they are
getting under the workplace agreement compared with what they would get if they
remained in the award system. Members opposite are loud in their boast that the
workplace agreement system they are introducing will be superior and will be to the
benefit of employees in Western Australia. This clause will enable employees who find
themselves involved in the workplace agreement process to be in a better position to find
out whether in fact they are better off as those opposite suggest they will be. Of course,
the Opposition knows that for most that will not be the case. I do not accept the
Government's bona fides in this matter, but if the Government believes its rhetoric, it
should agree to what is being proposed.
Hon DOUG WENN: In view of the points I made earlier and those made by Hon Cheryl
Davenport, [ still have concern about the amount of information that must be provided by
the employer. I should have raised this matter under clause 28, but the Minister may be
able to assist. Who provides the agreement to the commissioner? Is it the employer or
the employee, or is it a joint matter?
Hon Peter Foss: Either. Any party.
Hon DOUG WENI4: So, if the agreement must be registered within 28 days, the
obligation could fall back on the employee. Again I ant pressing the issue about a young
person who is not aware that he or she must do that.
Hon Peter Foss: Do what?
Hon DOUG WENN: Register that with the commission. The whole drawing up of the
contract concerns me. If an employer has the agreement drawn up by a legal eagle and
hands it to a juvenile, how could the Minister expect a juvenile to understand?
Hon Peter Foss: Are you addressing the amendment?
Hon DOUG WENN: Yet. I am referring to the provision of a written statement aptly
describing the agreement. If the Minister intends to put the onus back onto the employee
to lodge the statement with the commissioner and it has been drawn up by the employer's
lawyer, there is no way that a juvenile will understand the legal jargon. The whole Bill
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would have a similar effect on a juvenile. I do not believe that a juvenile would even
appear to be able to understand it, which would put the commissioner in a difficult
position. Could the Ministtr explain that matter to me?
Hon DERRICK TOMLINSON: I am at a loss to understand what the member means.
The employer has provided in writing a statement accurately describing how such award
rights and entitlements would be affected by the registration of the agreement. The
employee has a choice between an award and an agreement. If the employee chooses the
agreement and enters into the agreement and the agreement is registered, there is no
effect on the award at all. If the person is offered a pear and an apple and chooses the
pear and eats the ?ear, what is the effect upon the apple? None whatsoever! The apple is
totally unaffected by the choice.
Hon N.D. Griffiths: You have been chewing too many apples.
Hon DERRICK TOMLINSON: The logic of that defies understanding. Why the
member would want a law which requires a statement of something that is totally
illogical and has no effect whatsoever is beyond my comprehension.
Hon PETER FOSS: Hon Doug Wenn, first of all, referred to clauses of the Bill with
which we have already dealt. Secondly, he asked me to explain a matter when we are
dealing with an amendment moved by his own colleague. We should deal with the
amendment moved by his colleague. This amendment is definitely the French bureaucrat
striking back, because the paperwork members opposite are envisaging is wonderful.
Hon Derrick Tomlinson has pointed out that it is almost an impossibility to try to explain
what members opposite are trying to explan. It does not make sense. We could employ
hundreds of trained monkceys writing out these wonderful philosophical differences
between them and then we would probably have to employ expensive lawyers to give
legal opinions on all of it. We could possibly make permanent employment for Mr Ian
Viner, QC, and Mr Rene Le Miere.
Hon Derrick Tomlinson interjected.
Hon PETER FOSS: Nearly QC. This is an open invitation for lawyers to engage in
wonderful, hypothetical comparisons as to the relative benefits of an award, usually
incomprehensible, and a workplace agreement which is trying to be not comparable but
totally different and new. How members opposite expect to do that when dealing wich
the period within which it is meant to be lodged for registration does not make sense-
This is not a serious amendment. It is an attempt to legislate the Bill out of existence and
turn it into an impossibility for some weird reason.
Hon John Halden: That is almost a worthwhile goal, the more we go into it.
Hon PETER FOSS: I am sure that is the goal of the Opposition - to turn this Bill into
something that is quite impractical. It is not even very good drafting. It just says that the
person has been provided a statement by somebody - an unknown. Perhaps they wrote it
out for themselves; I do not know. The ridiculous thing about this is that it is no more
than the French bureaucrat syndrome again, with no real purpose to be gained by it. It
would completely submerge all of this into a legalistic analysis of which one would make
no demand in the case of people taking any other form of contract. It is quite plainly a
veiled attempt to torpedo the whole thing.
Hon JOHN HALDEN: Again, the Minister must revisit the issue of choice.
Hon N.D. Griffiths: There is no choice with him; take it or leave it.
Hon JOHN HALDEN: That is right; there is no choice. I can remember When in
Government and dealing with consumer affairs legislation, debating with the present
Minister whether people should be provided with choice. There is one key ingredient
about choice.
Hon Kim Chance: He used to be very strong on that, didn't he? it's different now. Is
there something different about being in Government?
Hon JOHN HALDEN: It has something to do with sitting on the front bench.
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Hon Peter Foss: This is not a choice.
Hon JOHN HALD)EN: If we are to have choice, there is one precondition: We must
provide information.
Hon Peter Foss: Not a bureaucratic nightmare.
Hon JOHN HALDEN: Hon Nick Griffiths is asking that people be provided with
information, If the Government wants to make an informed decision and if it wants to
give people the opportunity to have a choice, it must provide them with, firstly, a
workplace agreement and, secondly, allow them to see what benefits they will gain and
what benefits they will lose.
Hon Doug Wenn: And understanding.
Hon JOHN HALDEN: And understanding. The Minister is saying that the Government
will not accept that. It will not accept it because it fears that, if it provides people with
information, they may see the pitfalls involved in these workplace agreements. The
situation here is not as outrageous as the Minister said and will not create the French
bureaucracy the Minister said it would.
Hon Peter Foss: I will sing the Marseillaise.
Hon JOHN HALDEN: I must ask the Minister, not in here, what is the concept of the
french bureaucracy.
Hon Peter Foss: They keep writing French letters to each other!
Hon JOHN HALDEN: I will not comment further or I may be removed from the
Chamber very quickly.
I have some awards in my desk downstairs, readily available, and some of them comprise
literally only two or three pages. This will not be a hugely time occupying exercise. The
Minister is using terms like French bureaucracy to avoid providing people with
information. If choice is such a hallmark of this legislation I do not think the
Government should have such violent opposition to this amendment.
Hon KIM CHANCE: Although I might be accused of being repetitive - we have gone to
some pains to avoid that - itris not possible to ignore the words "choice" or "fair" because
those were the words used by the Government to sell this legislation to the people. The
word "choice" is particularly acute in this amendment, which seeks to provide to
employees being offered either an individual or a collective workplace contract the
details of the award and the agreement offered to them side by side. Choice has no value
unless ir is an informed choice. I can quite understand the point the Minister 'and others
have made that most Australian workers probably do not understand what,'is in their
award. I can even take the point made by Hon Derrick Tomlinson that it would be almost
impossible to accurately describe all the elements of an individual award.
Hon Derrick Tomlinson: In a word, none.
Hon KIM CHANCE: Hon Derrick Tomlinson is now contradicting himself.
Hon Derrick Tomlinson: Not only did you not understand, you were not listening. Now
I understand, because you are far between your ears.
The CHAIRMAN: Order!
Hon KIM CH4ANCE: He is being very insulting.
The CHAIRMAN: Members have numerous opportunities to speak. There is no call for
interjections of that sort.
Hon KIM CHANCE: The word "accurately" in the third line is probably the wrong
word. Nonetheless, accurately has a number of meanings. The words "particularly" or
"realistically" describing would have been more relevant, In fact we could have spelt out
the appropriate aspects of the award which need to be compared with the proposed
agreement. Hon Derrick Tomlinson would then have been more easily satisfied. if we
took out the five or six fundamental elements of any award - wages, leave requirements,
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hours of work, or other benefits - it would be easy to line up the relevant award with the
proposed agreement. That would not be a return to French bureaucracy. I do not quite
understand the Minister's Francophile mood. We have heard about the French
bureaucracy, French letters and various forms of French correspondence. Last night
reference was made to the French contract of adhesion. Perhaps it has something to do
with the make up of t legislation!
Hon Peter Foss: All your amendments am French.
Hon KIM CHANCE: I ask the Minister to seriously - I emphasize seriously - consider
what this amendment is about.
Hon Peter Foss. Itris inconceivable.
Hon KIM CHANCE: It is not inconceivable; ir is a relatively simple matter. One need
only look at the wage provisions in an award and write that in the little square; similarly
with leave provi-ions. holidays and other benefits. That could be described as accurately
describing the award. The same could be done with the provisions in the workplace
agreement offered by the employer. I can see why the Minister is afraid of this. If he is
not able to accept it, perhaps he will pass over it for a while and think about it in some
depth. If he were serious in selling the concept of choice in this legislation, this is an
ideal way of doing that without a mass of bureaucratic nonsense.
Hon Peter Foss: So you say.
Hon KIM CHANCE: At least the Minister should consider the amendment on the basis
of its being relatively short term - perhaps throughout the first three or four years of the
life of the Bill. If people are to know whether what is being offered in this legislation is
better or worse than what they have now, what better way of describing it? I ask the
Minister to reconsider the amendment either in this form or in a fanm that he finds is
applicable.

Division
Amendment put and a division called ror.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell I cast my vote with the Noes.
Division resulted as follows -

Ayes (13)
Hon Kim Chance Hon John Malden Hon Bob Thomas
Hon J.A. Cowdell Hon Mark NeviUl Hon Doug Wen
Hon Cheryl Davenport Hon Sam Piancadosi Hon Tom Helm (Teller)
Hon Graham. Edwards Hon i.A. Scott
Hon N.D. Guiffiths Hon Tom Stephens

Noes (17)
Hon George Cash Hon Barry House Hon R.G. Pike
Hon EJ. Charlton Hon P.R. Lightfoot "on B.M. Scott
Hon Mi. Cuiddle Hon P.H. Lockyer Mon W.N. Stretch
Hon B.K Donaldson Hon Murray Montgomery HaIn Derrick Tomlinson
Hon Max Evans Hon N.E. Moore HaIn Muriel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon

Amendment thus negatived.
Hon N.D. GRIFFiT-S: Clause 29(l)(d) includes the word "genuinely". What is that
meant to add?
Hon Peter Foss: If the member wants to rake the word "genuinely" out I will be happy to
accept the amendment.
Hon N.D. GRIFFlT1HS: The insertion of the word "genuinely" is typical of the
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draftsmanship of this Bill. I am very disappointed in the Bill, as members would have
gathered. I am particularly disappointed with this clause because it does not talk about
genui.ne cases of fruit. The expression "genuinely wishes" is a marvellous expression.
The Mister said with disdain that if we wanted to take it out he would be happy to
accommodate that. I am not going to move an amendment to remove this ridiculous
word that adds nothing.
Hon Peter Foss: Let's get on with it then.
Hon N.D. GRIFFITHS: It demonstrates the rather shoddy method which gave rise to this
Bill in the fir-st place and to this clause particularly which is of fundamental importance
to this so-called protection that this Bill offers.
Hon JOHN HALDEN: I oppose the clause. Under clause 29(1), the commissioner must
assure himself that the matters required by paragraphs (a). (b), (c) and (d) have happened
before he registers a workplace agreement. That offers some degree of protection. The
reality is that if an employer wanted to intimidate or use threats to encourage someone to
enter into a workplace agreement and the person refused to do so and even if an
employee informed the commissioner that his consent to an agreement had been obtained
by threats or intimidation, all that would happen is that the commissioner would not
register the agreement. However, there would be nothing to prevent the employer from
carrying out his threat to dismiss the employee by notice.
Hon Peter Foss: Come on. You ame reading from that funny opinion again.
Hon JOHN HALDEN: The employer would not commit an offence by doing so. The
employer would then be free to recruit such employees as would be willing to accept
employment on those terms and conditions proposed by the employer. The employee
had not refused to enter into the agreement and therefore the employee would not have
been unfairly dismissed under clause 68. Of course I have read the opinion by Mr Viner,
an opinion about which the Minister has made some quite disparaging remarks.
Hon Peter Foss: It was not disparaging; they are reservations.
Hon JOHN HALDEN: No, disparaging is fair and accurate. We have listened to the
innuendo and now we are at the first clause of the Bill where it is appropriate to introduce
that opinion, an opinion on which we have staked some claim. Why should we not say
that the opinion supports our position and belief with regard to this and other clauses in
this Bill?
Hon Peter Foss: I note the bare statement. Perhaps the member would like to enlarge on
why he thinks that statement is correct, because I think it is wrong.
Hon JOHN HALDEN: The proposition put by the Minister is an interesting one. I
understand the Committee process was to ask a reasonable question of the Minister and
receive answers to our concerns about clauses in Bills in the hope that the answers would
persuade us not to continue with our opposition. The Minister has been quite critical of
this opinion. He now has the opportunity to explain why.
Hon N.D. GRIFFITHS: I am pleased that the Minister has ceased reading Hansard for a
short period. I would like the Minister to comment on clause 29(2). 'An agreement
under section 23(l)" is "an agreement in writing cancelling the workplace agreement".
Why was that clause inserted?
Hon PETER FOSS: Clause 23(1) merely cancels a workplace agreement, and whereas it
is appropriate to have a full explanation of the terms of an agreement which will come
into effect, it does not seem to be quite so necessary to have a full explanation of an
agreement that will be cancelled.
Hon DOUG WENN: Will a fee have to accompany the registration of a workplace
agreement; and, if not, how will the commission be funded?
Hon PETER FOSS: At this stage, it has not been determined whether a fee will be
charged. Obviously the commission will be funded out of the consolidated revenue fund,
regardless of whether a fee is charged.
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Hon N.D. GRIFFITHS: Why has that not been determined? Surely the people of
Western Australia should know with regard to the imposition of this new workplace
regime whether they will have to pay a fee for the registration of workplace agreements;
and, if so, whether the employee, the employer, or both, will pay.
Hon TOM HELM: I am confused by the Minister's answer. Surely this Committee
should have an answer about what will be the fee and how will it be arrived at.
Hon PETER FOSS: Generally speaking, fees are set by regulation. At this stage, no fee
has been determined. I am sorry if the Committee wants to know that and cannot be told,
but that is the situation.
Hon N.D. GRIFFITHS: Clause 29(3) states that for the purposes of subsection (1), the
commissioner may otherwise obtain information in any way that he or she thinks
appropriate. Surely these matters will be dealt with by regulation in terms of guidelines,
but what guidelines is the Minister contemplating will be put in place?
Hon PETER FOSS: I would have thought, quite the contrary, that would be a matter for
the commissioner to determine rather than for the Government by regulation to
determine. That is the appropriate way. We should not limit the way in which the
commissioner will be able to obtain information.
Hon N.D. GRIFFITHS: I put to the Minister that in a matter as important as this to the
people of Western Australia the Parliament should have a say in what guidelines should
be used by the commissioner concerning this supposed protection for employees. It is
not good enough that this be a matter of absolute discretion on the part of the
commissioner. I trust the Minister will respond to my remarks; and, if he does not, I crust
he and his colleagues will at least contemplate what I have said.
Hon PETER FOSS: I do contemplate it. This is a fairly common way of indicating that
a person is not bound by the rules of evidence, and quite plainly it is not intended that the
commissioner be bound by the rules of evidence. I disagree totally with the member. I
do not believe it is something that should be limited. T'here is an obsession about placing
prescriptive limitations upon people to try to stop them from doing the job that they
should be doing. It is a matter of some sense to leave it uninhibited.
Hon N.D. GRIFFITHIS: The words used are "otherwise obtained information". I have no
desire to venture into the unfortunate affairs which are affecting a member in another
place but I think this Government should be very sensitive about how people obtain
information. I ask the Government to contemplate setting a rule for guidelines that a
public official should use to obtain information.
Hon PETER FOSS: That is nonsense. The suggestion that this provision authorises
bugging is strange.
Hon N.D. Griffiths: I did not say that.
Hon PETER FOSS: That is what the member is hinting. He is pretending that is not the
case. The suggestion is utter nonsense.
Hon TOM HELM: I understood the Minister to say that fees will be taken care of by
way of regulation. Can the Minister point to where the Bill will allow the collection of
fees by regulation?
Hon Peter Foss: No specific reference to fees appears in the Bill.
Hon TOM HELM: So the Minister is saying that although there is no reference in the
Bill to the collection of fees or the setting of fees it can be done by regulation?
Hon Peter Foss: Yes.
Hon TOM HELM: Is the Minister aware of a report by the Delegated Legislation
Committee regarding the setting of fees?
Hon Peter Foss: No.
Hon TOM HELM: Last year, or the year before, the Supreme Court and the District
Court wished to set fees -
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Hon Peter Foss: Thai was not a fee; it was a tax. The problem was that they were trying
to recover money in advance.
Hon TOM HELM: Does the Minister think that the court proceedings will affect the
setting of fees?
Hon Peter Foss: No. It was not a fee. If it were a fee it would have been all right. They
were imposing a tax.
Hon MARX NEVILL: Where an agreement is lodged with the commissioner, would the
payment of a fee be necessary to give effect to the Act because a power to regulate is
provided?
Hon PETER FOSS: First, we do not know that there will be a fee.
Hon Mark Nevill: The Government could set a regulation to institute a fee.
Hon PETER FOSS: Clause 100 provides a regulation making power for the purposes of
the Act. At this stage it is by no means certain that a fee will be applied. Obviously, it
follows that we cannot stipulate a fee. At this stage, I do not suggest there will be a fee.
so I do not want to go into too much detail about the amount of the fee.
Hon DOUG WENN: I am concerned that the Minister cannot confirm that a fee will be
set.
Hon George Cash: There may be a fee or there may nor be a fee. There is provision for
it.

Hon DOUG WENN: Within the next couple of days the Bill will be passed. If a fee is
applied, some people in the work force will not enter into a written agreement; therefore,
they will lose their right of appeal.
Hon Peter Foss: And they will not have the benefits of the Act.
Hon DOUG WEWN: I will pursue that matter later during debate on clauses 33 and 34.

Division
Clause put and a division called for.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Ayes.

Division resulted as follows -

Ayes (17)
Hon George Cash Hon Barry House Hon R.G. Pike
Hon EJ. Charlton Hon P.R. Lightfoot Hon B.M. Scott
Hon Mi. Criddle Hon R.H. Lockyer Hon Wit. Stretch
Hon B.K. Donaldson Hon Murray Montgomery Hon Derrick Tomnlinson
Hon Max Evans Hon H.F. Moore Hon Muriel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon

Noes (12)

Horn Kim Chance Hon N.D. Griffithls Hon Tom Stephens
Horn J.A. Cowdell Hon John Halden Hon Bob Thomnas
Hon Cheryl Davenport Hon Mark Nevill Hon Doug Wenn
Hon Graham Edwards Horn Sam Piantadosi Hon Tom Helm (Teller)

Clause thus passed.
Sitting suspended from 12.06 to 1230 am

Clause 30: Registration -
Hon KIM CHANCE: I move -

Page 18, lines 7 to 12 - To delete paragraphs (a) and (b) and substitute the
following -
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(a) give to each party notice in writing of his or her intention to register the
document as a workplace agreement or as a document under section 22(1)
or 23(1), as the case may be after the expiration of 10 days from the date
of notification; and

(b) after the expiration of 10 days from the date of notification register the
document as a workplace contract or as a document under section 22(1) or
23(1), as the case may be, unless any party requests a meeting or the
Commissioner otherwise receives information such that the Commissioner
is unable to satisfy himself or herself as to the matters referred to in
section 29(l) within 10 days.

Members opposite will be surprised and disappointed but I actually do not like clause 30
and I am speaking in support of the amendment placed on the notice paper by Hon John
Halden. I do not lie it because of all the clauses in the Bill it seems at first sight, and I
say "seems", as if it provides some measure of fairness or an inherent balance of power
that on closer inspection fails any test of fairness or equity. While it may not be the worst
clause, clause 30 is perhaps one of the most insidious.
Hon Peter Foss: Gosh.
Hon KIM CHANCE: It is insidious.
Hon Peter Foss: There is obviously a conspiracy here.
Hon KIM CHANCE: Over the next few moments the Minister will discover why it is
insidious. The clause as printed in the Hill sets out the process by which workplace
agreements are registered. Subclause (1) requires the commissioner to give the panies
notice of the registration of the workplace agreement after, and it is necessary to
emphasise the word "after", seven days from the date it is registered. We believe the
parties should be given the opportunity to speak to and to have access to the workplace
commissioner before any workplace agreement is registered. Therein lies the heart of our
amendment.
Hon Derrick Tomlinson: Can you tell me why you want the clause in?
Hon KIM CHANCE: Yes, I will. Our amendment proposes that the commissioner give
each party notice of the date that he intends to register the agreement. It is simple enough
stuff; in other words, the parties shall know before registration and shall have access to
the commission. Parties will then have the opportunity to speak to the commissioner
before the agreement is registered. It is important that we appreciate this amendment
does not provide - I thought I would get this in before the Minister said that it does -

Hon Peter Foss: I would never misread anything.
Hon KI]M CHANCE: - for a greater level of bureaucracy.
Hon Peter Foss: I was going to say that.
Hon KIM CHANCE: I am sure the Minister was going to say that, but it would not be
entirely correctL
Hon Peter Foss: Not entirely.
Hon KIM CHANCE: No. It does entail the commission sending out a letter to the
parties seven days before the registration date of the agreement, but in the light of the
case we will build to support the amendment, which I think is a very good amendment,
that small additional cost will not cause a great deal of concern. Under our amendments
the commissioner's office is required to send out only one letter to the parties.
Hon Peter Foss: One letter to each party.
Hon KIM CHANCE: I have neglected to note that in the Bill a letter is required. Clause
30(1)(b) states that within seven days the commissioner must give to the parties notice in
writing of the registration and the day on which it occurred. What we are saying is that
rather than seven days after that day that notice shall be given seven days before that day.
The commissioner is required to send out only one letter to each of the parties. If the
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parties do not respond to that letter within the required time the agreement would
automatically be registered. There is nothing in the process of sending the letter out and
the time between the postage date and the date of registration that would be affected by
the return or non-returni by parties to the commissioner.
Hon Peter Foss: Why can't he send it out after he has waited 10 days?
Hon KIM CHANCE: I should go to the amendment on page 15 of the Supplementary
Notice Paper rather than argue for the amendment.
Hon Peter Foss: After the expiration of 10 days is not when he is allowed to do it, but
that is what he is going to suggest. It is a bit ambiguous, isn't it?
Hon KIM! CHANCE: I refer members to the wording of amended paragraphs (a) and (b).
Hon Derrick Tomlinson: What is the date of notification?
Hon KIM CHANCE: That would be the date of notification from the commissioner.
Hon Derrick Tomlinson: The date the letter is sent or received?
Hon KIM CHANCE: That would be the date the commissioner despatches the letter
after the expiration of 10 days in paragraph (b). I would suggest that is what it means.
Hon Derrick Tomlinson: What would it be at law?
Hon KIM CHANCE: I do not know. I imagine the despatch of the letter is the date of
notification.
Hon Peter Foss: You might find the answer in the Interpretation Act.
Hon KIM CHANCE: One could well do. I do not think it is very important.
Hon Derrick Tomlinson: It is if you are talking about 10 days after that date.
Hon KIM CHANCE: Is that a problem?
Hon Derrick Teinlinson: Of course it is.
Hon KIM CHANCE: Where it is 10 days from the date of notification, if the date of
notification is the date the commissioner despatches the letter, or the date the parties
receive the letter, I imagine those are the parameters the member is exploring.
Hon Peter Foss: I am sure Hon Doug Wenn will want to know.
Hon KIM CHANCE: I am absolutely certain that he will, but for the fundamentals of the
case I do not think it really matters.
Hon Peter Foss: He will still want to know.
Hon KIM CHANCE: It may well be important to him, but to me it does not rate as an
item of overwhelming importance. If the Minister wants to carry on discussing that he
will have ample opportunity. The critical importance of this, if it is not immediately
obvious, as I think it should be, really relates to the preceding clause. Clause 29(1) is
mentioned in the preamble in subclause (1). 'Where in relation to an agreement the
Commissioner is satisfied as to the matters referred to in 29(1), the Commissioner must

.. and that remains common with both the Bill and the amendment. It is from there on
that the changes occur. The relationship with clause 29 is such that the commissioner
must be satisfied that the conditions of clause 29(1) have been satisfied. This is where I
think the relationship between clauses 29 and 30 becomes critical. For example, how is
the commissioner to be satisfied under clause 29(1)(b) that each party to the agreement
appears to understand his or her rights and obligations under the agreement if the
commissioner has never had any contact with the parties to the agreement? If the only
contact the commissioner has had with the parties to the agreement has been to receive a
copy of the agreement, and thence seven days after registering the agreement to send out
a letter to the parties, how on earth is the commissioner expected to satisfy himself or
herself that the parties to the agreement appeared to understand their obligations under
that agreement? I would like the Minister to deal with that point.
Hon PETER FOSS: The commissioner can satisfy himself anyway. If he drew the same
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conclusions as Hon Kim Chance that it was not sufficient to look just at the agreement.
he could write to the people. Or, as the previous clause indicates, he could arrange to see
them or could obtain information in such ways as he thought appropriate. What we have
here is a French bureaucracy at work. The Opposition seems determined to have large
quantities of paper flying here and there with great and precise observance of form and
procedures, irrespective of the outcome, and irrespective of the fact that it can lead to an
enormous delay, which may not achieve anything. I am happy for the commissioner to
write to all the parties. It may well be that the commissioner will decide to do so. It may
be a good idea on the part of the commissioner to write to the parties, especially in the
early days while people are getting used to the process.
Let us keep in mind that the commissioner is a responsible officer with a public duty
who, I think we could reasonably assume, will have many of the concerns Hon Kim
Chance has about clause 29 about how exactly he is to satisfy himself. The appropriate
way to deal with that is not to constrain what are broad powers and duties by the fine
detail of his doing this or that. Occasions may well occur when it is inappropriate or
when something more is appropriate. The Government cannot purport to deal with all
those possibilities in its legislation, nor should it sensibly try to constrain the
commissioner in advance by saying that these are all the details he is to follow. The most
important thing is to allow it to occur. The important point is that the commissioner has
the capacity to be assisted by other people. One of the important things, especially in the
early days, is that a number of people will be following through this process. I hope a
degree of persona] involvement will occur with the workers and others who are involved.
to ensure that the process is working properly.
I understand the points Hon Kim Chance is making. It may well be that in some cases
greater measures than those proposed by Hon Kim Chance will be taken. In other cases
it may be obvious that that is not necessary. However, in the end the real obligation, as
included in the previous clause, is that the commissioner is obliged to satisfy himself or
herself. I assume that this senior public officer will carry out that obligation. I do not
think we need to go to the sorts of lengths being suggested by Hon Kim Chance in telling
that senior public officer in advance that he or she should write to people in the manner
suggested. I do not support the amendment.
Hon IM CHANCE: I can understand that given the lateness of the hour some of the
detail of my argument has been missed by the Minister.
Hon Peter Foss: I do not think so; I thought I answered it well.
Hon KIM CHANCE: The Minister made a genuine attempt to answer it well, but he
clearly missed the question of the timing of the letter and the existing requirement within
the Bill for a letter.
Hon Peter Foss: Just to let them know that something has happened?
Hon KIM CHANCE: Yes. The Opposition is suggesting that that no longer be necessary
and that the single letter which is being sent out -

Hon Peter Foss: You have to send it, otherwise how will people know when it comes
into effect?
Hon KIM CHANCE: It could be published in the Governern Gazette.
Hon Peter Foss: Publish it in the Gazette?
Hon KIM CHANCE: Why not? That is one possibility.
Hion Peter Foss: We all buy the Gazette!
Hon KIM CHANCE: Perhaps a telephone call could be made to the employer's office.
Hon Peter Foss: It has a critical legal effect.
Hon KIM CHANCE: In any case, the Opposition is not proposing that two letters be
sent, one before and one after registration, but that the letter after registration be replaced
by a letter prior to registration. I do not think there is a great deal of necessity for each of
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the parties to receive a letter after registration. Certainly, one copy of the letter could be
sent to the employer's business address. That copy should be made available to the other
parties. Theme may be one other party; there may be 35 000 of them.
Hon Peter Foss: Why not send it to everybody? It is 450 a letter.
The CHAIRMAN: Order! The Minister is able to jump to his feet and make his
contribution.
Hon KIM CHANCE: I do not think the requirement for a letter to every party to the
agreement is necessary. Perhaps two letters is not a big issue. The necessity seems to be
to advise the parties to the agreement prior to the decision being made, 10 days from the
date of notification, that the hearing is going to take place, and that the commissioner has
the opportunity to access the parties. I dealt with only one of the subiclauses of clause 29
in dealing with this matter. 1 chose that subclause simply on the basis of its numerical
position on the page. The case gets stronger as one proceeds further down the page.
For example, in clause 29(l)(c) if the only contact the commissioner had with the panics
was the agreement which arrived in his office, how would the commissioner satisfy
himself that no party to the agreement was persuaded by threats or intimidation to enter
into the agreement? The commissioner receives an agreement containing the signature of
an employee or the signatures of a number of employees, and the signature of the
employer with or without the company seal. How is the commissioner to know whether
threats or intimidation were involved in the compilation of the agreement? The
commissioner may have the parties or representative's agents of the parties in the
commission when he made his decision on registrations, and he would be able to ask the
parties or their agents whether threats or intimidation were involved. The parties may not
even appreciate the legal extent of the word intimidation.
The parties might regard intimidation as some physical standover exercise; whereas its
legal interpretation can be quite different, such as an offer to take the job or remain
unemployed, which is a form of intimidation. If the commissioner were convinced that
the parties, or some of the parties, signed the agreement under those conditions, it would
be the commissioner's proper duty to fail to register the agreement at least for some of
those parties. How will the commissioner know that unless he or she has access to the
papers? I see that the Minister is nodding his head.
Hon Peter Foss: Exactly.
Hon KIM CHANCE: He or she can go out and ask them, but how is the commissioner to
know who to ask?
Hon Peter Foss: That is up to him or her, is it not?
Hon KIM CHANCE: I am suggesting that he or she will not pick up every one of those
cases.
Hon Peter Foss: Why not? How do you know?
Hon KIM CHANCE: Unless the parties are before the commissioner, all the
commissioner will see is the agreement.
Hon Peter Foss: You are assuming they won't be. You are assuming all sorts of things.
Hon KIM CHANCE: That is a presumption, but it is a perfectly reasonable one. Unless
the commissioner feels that he or she has a reason to ask the parties to appear, or one of a
number of other options that may well be open to the commission, and unless the
commissioner suspects that there may have been intimidation of one form or another
involved in the negotiation of the contract, how will he or she know that the question will
have to be asked of the parties? I am suggesting that, even if the parties have the chance
to appear before the commissioner, we will still not get them all. I am not saying that
what we are proposing is all that much better than what is there, but it gives the
commission a better chance of being able to determine where clause 29(1)(c) has been
breached and that the conditions of clause 29(l) have not been satisfied.
Hon PETER FOSS: Two things are involved: Whether we need the letter afterwards and
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whether we need t letter before. It is absolutely essential to have the letter afterwards.
I am amazed by the statement of the Hon Kim Chance that we do not need it. He seems
to have this wonderful desire to legislate everything beforehand where discretion is
required but not to legislate in the areas in which it is essential that notification be given.
It is quite clear that notification has to be given when the agreement has been registered
or has been refused registration. Take the example of a collective agreement: It is not
until such time as it is registered that it comes into effect. The member is saying, 'You
don't need to tell them about that." That is a very important legal point.
Hon Kim Chance: There are public notices.
Hon PETER FOSS: Here we have a person's private contract and we have said that the
details should be kept quiet, which has been accepted by the Committee, and the member
is saying that we should put it in the public notices.
Hon Doug Wenn: By half the Committee.
Hon PETER FOSS: It has been accepted by the Committee.
Hon Kim Chance: We are sending out a notification.
Hon PETER FOSS: Does the member believe that everybody gets the Government
Gazette? I do not remember how much that costs. As soon as a person signs a workplace
agreement, they must instantly take out a year's subscription to the Governent Gazette
so that they can look for the notification. Those people would include Hon Sam
Piantadosi's ethnic people. They all have to read the Government Gazette. I amn sure that
they will find that very easy to read! I can hear them saying, "Here we are. 1t is in the
Government Gazette today. My agreement has been approved." Everybody else will
know about it, despite the fact that we have said that it should not be publicised.
Hon Kim Chance: They are public sector agreements.
Hon PETER FOSS: They are not public sector agreements.
The CHAIRMAN: A few moments ago, I pointed out that the Minister is able to make
many contributions, and the same applies to every other member.
Hon PETER FOSS: Public sector agreements are excused from the point of view of not
making publication. However, we have accepted as part of the Bill that the details are
not to be published in that form. Members opposite want these people to subscribe to the
Government Gazette and keep reading it until they find out that their agreement has been
registered. That will be a really useful alternative for, as Hon Sam Piantadosi says,
people whose native language is not English! That will cost them a fortune. Quite
honestly, people will not do that. But it is vital that they find out when the agreement has
been registered, or, alternatively, if it has been refused, so that they can appeal.
This is not a nice warm fuzzy; it is a vital legal notification. Members opposite would
blithely strike that provision out In dealing with the first part, that the wards to be
deleted be deleted, members opposite have totally missed the point. They are depriving
people of a very important legal right. That is the firs: part of the amendment.
Let us deal with the second part of it. It is an excellent idea that it be put it in writing. I
have no problem with the commissioner spending 450. 1 am sure that that is one of the
things which the commissioner will do.
Hon Mark Nevill: He could send it by fax.
Hon PETER FOSS: He could send it by fax. I am sure that the commissioner is a
sensible person. If the only piece of information in front of the commissioner is the
contract and the commissioner reads clause 9 and sees that he or she has to satisfy
himself or herself and comes to the same conclusion as Hon Kim Chance does, as I think
the commissioner will do so, the commissioner may also decide that he has to do
something to find it out. I assume tt, being a responsible public officer, the
commissioner will do something to find out. He may very well send a delegate to the
workplace so that people do not have to come and see the commissioner and they do not
have to rely upon understanding the letter.
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Hon Doug Wenn: Could you explain what you mean when you say they don't have to
rely on understanding the letter?
Hon PETER FOSS: I urn again picking up Hon Sam Pianradosi's point. If die
commissioner merely sent out a letter, as has been proposed here, giving notice in writing
of his or her intention to register the document, Hon Sam Piantadosi may well say, "What
is the use for a person who does not speak English or maybe a person who does not read
Roman writing to get a notice in writing?'
Hon Mark Nevili intrjected.
Hon PETER FOSS: Did the member say "acrylic"? Perhaps he meant Cyrillic. That is
another possibility. We agree with the point that the Opposition makes. However, rather
than dispose of it by putting in this simple test which may be excessive or insufficient,
why not leave it as it is in clause 29 with an obligation on a public officer, the
commissioner, to satisfy himself or herself?
Hon Kim Chance: You have not told us how he can do tat, though.
Hon PETER FOSS: He could write to them, fax, them or send a delegate to the
workplace to see the person.
Hon Doug Wenn: What if he does not appear to understand?
Hon PETER FOSS: The member is suggesting that if his clause is not inserted, the
commissioner will do nothing. What sort of commissioner does he think we have? What
is his attitude to public servants in this State if he thinks that, if they are given an
obligation under clause 29, they will not try to carry it out to the best of their ability? Of
course they will carry it out to the best of their ability. They will do all that is necessary
to satisfy themselves. I believe that a letter would be a small measure in which the
commissioner would do it. It is much more likely that the commissioner would send a
delegate to the workplace.
Hon Mark Nevill: You don't see the commissioner as being a passive sort of a role?
Hon PETER FOSS: The commissioner is obliged to satisfy himself or herself. Until
such time as the document is lodged the commissioner has no obligation. My
understanding is that there is an intention to use delegates who will go to the workplace
and speak to the people involved.
Hon Doug Wenn intrjected.
Hon PETER FOSS: It can be either.
Hon Tom Helm: Where does it say that in the Bill?
Hon PETER FOSS: We will get to that part. The important thing about this is there is an
obligation for the commissioner to not just be satisfied, he must satisfy himself. It is not
written in the passive voice, it is in the active voice. Although it is the intention that the
commissioner be able to use delegates to go to the workplace, that will not necessarily be
what the commissioner does in every single case. If, for instance, a small amendment is
required to the workplace agreement, it may be quite obvious that is not necessary. It is a
matter of doing what is appropriate in the circumstances, not limiting or circumscribing it
in the way members opposite suggest. I have no problem with the logic of members
opposite and I hope the commissioner will not. However, their solution is over
prescriptive, too minimal and includes some of the old French bureaucracy when it is not
needed. The real protection to the worker is clause 29(l) where the commissioner is
obliged to satisfy himself.
Hon KIM CHANCE: I thank the Minister for his advice. I feel somewhat more assured.
The clause needs some careful reading. T1he Minister's justified assumption that the
commissioner has the powers and the obligation to satisfy himself or herself that the
requirements of clause 29 have been met is a reasonable argument.
I have some concern about access to the commissioner by the parties. Although the
commissioner has an obligation to reach the parties in some workplaces, he is unlikely to
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be able to send delegates to country and remote rural. areas. He may reach them by mail,
for example, or telephone when it creates some difficulties for people in those rural and
remote areas.
Hon Peter Foss: That is die reason for having delegates who can travel to those areas.
We do not believe people should have to come to Perth to see the commissioner.
Hon KIM CHANCE: I am not suggesting one is a better means than the other. I anm
suggesting that, with this small modification, we could make the commissioner more
accessible to the parties. I anm not suggesting delegates or other employees of the
commissioner should not travel to Laverton, for example, to speak to parties to a
workplace agreement for three or four people.
Hon Peter Foss: That is what we propose should happen.
Hon KIM CHANCE: It is unlikely the commissioner will have sufficient staff to be able
to despatch delegates to a workplace of three or four people.
Hon Peter Foss: It is intended.
Hon KIM CHANCE: In that case a huge staff will be required.
Hon Peter Foss: It depends on how quickly they come through.
Hon KIM CHANCE: Even if he were to use air travel it would take a delegate a full day
to fly to Laverton and back for a workplace agreement for three or four, or perhaps even
one, person. It is much more likely that the commissioner - quite practically and
suitably - could contact the parties by telephone. If the parties had noticed that the
decision on their workplace agreement were to occur at a certain date, say seven days
from receipt of the letter, that would give the employee, and if necessary the employer,
the opportunity of having an agent in the commission even though that person may not be
able to attend himself.
Hon Peter Foss:, We intend to do better than that.
Hon KIM CHANCE: Does the Minister have a problem with the parties being
represented in the commission by an agent.
Hon Peter Foss: No; and a union could be the agent. We would have to be satisfied the
agent was not covering up -

Hon KIM CHANCE: It could also be a representative of the Chamber of Commerce and
Industry for the employer.
Hon Peter Foss: We would still have to be satisfied the person generally consented.
There is nothing wrong with the person appearing with the agent, the union.
Hon KIM CHANCE: When representing someone from a remote area, what proof would
the agent have to provide the commissioner?
Hon Peter Foss: It would be up to the commissioner. He would not necessarily be as
easily satisfied by an agent as he would by the person himself.
Hon KIM CHANCE: Presumably that person could be accredited by the party by
facsimile to the commissioner.
Hon Peter Foss: At least until it is quite certain there were no problems - in other words
in the early stages of the Act - I think the commissioner would prefer to have face to face
communication. As time goes on it may become clearer what is reasonable.
Hon KIM CHANCE: It will always be difficult for people in remote places.
Hon Peter Foss: That is why we think it important to have delegates.
Hon KIM CHANCE: I am left with the view that the letter the Minister has
acknowledged could be provided or notification of some kind to the parties that their
hearing will be on a set date, is a good idea.
Hon Peter Foss: That is a bit formal. Our concept is that whatever is the best way should
be left to the commissioner to determine. In the end it comes back to clause 29(l).
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Hon DOUG WENN: I still have a problem about who submits the contract ta the
commissioner, particularly in the light of clause 29(2). What will happen if an employee
has put his only address on the submission and it is returned to him and then to the
employer who refuses to negotiate any changes; does that individual have another right
of appeal?
Hon Peter Foss: If he has been refused, he is entitled to appeal.
Hon DOUG WENN: If one party to the contract says there is a problem that should be
talked about and the other half says. "Stiff bickies", that is it; there is a division between
the two parties. Does either of them have a right of appeal to the commissioner? Earlier
I asked who was obliged to submit the contract to the commission and the Minister told
me it was open - that either party could do it.
Hon Peter Foss: Yes.
Hon DOUG WEWN: I am now asking the Minister about an employee who has carried
out that obligation, but the commission refuses to accept it. The only return address that
is on the agreement is that of the employee. Therefore, it goes back to him and he goes
to the bass and says, "Lo~ok, it has been knocked back." The boss says, "Stiff bickies".
Does the employee have the right of appeal to the commissioner?
Hon PETER FOSS: Yes. First of all, either party can lodge the agreement. However,
the commissioner is obliged to be satisfied that each party satisfies all paragraphs of
clause 29(1). Therefore, there will be contact with both parties, not just with one. He
can refuse to register it only if one of the reasons set out in clause 29(1) is not complied
with. If that happens, the parties have a right of appeal under clause 34. The thing is, if
one of the parties does not want the agreement to be registered, it cannot be registered.
Hon Doug Wenn: What if one does and one does not?
Hon PETER FOSS: It cannot be registered. If the parties do not want it registered, they
should not sign it in the first place.
Hon Doug Wenn: What if the parties sign it in good faith and send it to the
commissioner and the commissioner does not accept it? Where does it leave the
employee? It leaves him out in the cold, does it not?
Hon PETER FOSS: I do not know what the member means by "out in the cold'. If a
collective workplace agreement is refused registration, it never comes into effect. If an
individual workplace agreement is refused registration, it ceases to have effect and the
employee is entitled to be paid according to the award and to be treated as being engaged
under the award. He is not out in the cold.
Hon DOUG WENN: From what the Minister is saying, employees will have no
protection from the commission.
Hon Peter Foss: No, that is not what I am saying.
Hon DOUG WENN: If the agreement is submitted to the commission and it is refused
by the commission because it does not comply with the paragraphs in section 29(l) and is
sent back, and the employer refuses to go any further, does the employee have to work
without the protection of the commission or does he go back to his employer and say that
he appears to understand the situation and can he have a job?
Hon PETER FOSS: The commissioner always gives protection. There are two streams:
There is the collective agreement and the individual agreement and a contract of
employment may be already in existence or it may not be in existence. The net result is
that, if a person is employed and the workplace agreement does not apply to that person,
the appropriate award applies. If that person is not employed, there is no agreement; he
will have not lost anything. The workplace agreement can come into effect immediately.
However, if it is refused registration, the employee gets the same benefits that he would
have had under the award. If it is deferred in operation, which is what the Opposition
would like them all to be, it would never have come into effect until it was registered
anyway. If the person is employed, he will continue to be employed on the same basis
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under which he is currently employed, If he is not employed, he still will not be
employed.
Hon DOUG WENN: Clause 32(b) allows for the total exploitation of employees.
Hon Peter Foss: How?
Hon DOUG WENN: Because if the employee takes the agreement to the commission
and the commission says there is a problem and refuses it, the employer could say,
'took, this is the agreement that we came to; I am sorry about the commission but you
either work with me under these conditions" - thar is, slave labour - "or you leave." In
other words, the employee does nor have the protection of the commission once the
commission says that it cannot accept the agreement. If the employer says that the
employee will accept it and that he is not worried about the commission, the employee
has problems. I am concerned that the employee has no protection.
Hon Peter Foss: What happens now?
Hon DOUG WENN: I have told the Minister what happens; that person will work or he
will not.
Hon Peter Foss: What happens now under a workplace agreement?
Hon DOUG WENN: In most cases there is a minimum wage structure.
Hon Peter Foss: Right. What happens now if an employer puts an agreement to an
employee?
Hon DOUG WENN: Thankfully, at the moment the unions will help.
Hon Peter Foss: This is exactly the same.
Hon DOUG WENN: It is nor, Minister. I have asked the Minister two questions today.
I have reached the stage where I will ask the Minister to seriously consider reporting
progress on the Bill because I have not received answers to the two questions I have
asked. One question the Minister totally agreed with me about.
Hon Peter Foss: I have thought about that one since and I do not agree with it, so I will
come back to you on that.
Hon DOUG WENN:. I do not mind that, because I assure the Minister that if he does not
rectify that one, there will be massive problems within the work force in this State. The
other one is fees. The Minister should report progress and come back to this Chamber
with an indication of what will be the situation so that we can tell the public what it will
cost them, because I can see some problems there.
Hon SAM PIANTADOSI: I was interested in the Minister's remark that what is
proposed in the Bill is the same as what applies now. At present, parties have access to
the Full Bench of the Industrial Relations Commission. That is not the same as what is
being proposed now. What the Minister is proposing is that an appeal from any decision
of the commissioner will be to the Supreme Court.
Hon Peter Foss: On that basis, yes, but in the meantime workers' rights are governed by
the current law.
Hon SAM PIANTADOSI: If the commissioner refused to ratify an agreement, the only
appeal mechanism that would be left is the Supreme Court.
Hon Peter Foss: That is correct.
Hon SAM PIANTADOSI: The Minister stated that that is the same mechanism that is in
place now.
Hon Peter Foss: Not in regard to that. We were talking about what a worker would be
working under. He would be working under the same mechanism as he is now.
Hon SAM PIANTADOSI: The Minister equated what exists currently and what will be
in this Bill, and they clearly are not the same.
Hon KIM CHANCE: Can the inister give an assurance that parties to an agreement
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will know seven days before the due date for the registration of their agreement, by
whatever means? it is important that the parties do know that. If the Minister cannot
give that assurance, we have a real problem. I think the Minister said he thought it was a
good idea. I would like the Minister to say it is necessary, not just a good idea, that the
parties know some seven days, some reasonable time, before the due date for the
registration of their agreement.
Hon Peter Foss: It may be seven days and it may not be. It all depends upon what is
appropriate in the circumstances.
Hon KIM CHANCE: Some appropriate time would be fine.
Hon PETER FOSS: I assure the member that the commissioner is obliged to satisfy
himself as to those matters; therefore, being a proper public servant, he will take the
appropriate measures, which I do not intend to dictate here because I do not know what
the situation will be. I would agree, though, that in most cases that would involve ample
notice and ample time. In some instances, it may be a shorter period of notice. It may be
that the commissioner will turn up in person. I do not wish to dictate precisely how the
commissioner will do that, because the clause states that the commissioner is required to
satisfy himself.
Hon Graham Edwards: Are you saying it is an operational matter?
Hon PETER FOSS: Yes.
Hon Graham Edwards: You were very critical of that yesterday when you said the
Parliament should take responsibility for those sorts of things.
Hon PETER FOSS: No. I have never said the Parliament should dictate those things.
There is a big difference between being a Minister in charge and being obliged to satisfy
oneself that the operational matters have been carried out properly by those persons who
have the duty, as opposed to sitting down beforehand and telling the person in advance
how to do it; but when one does notice that something has gone wrong, one does have an
obligation to say, "You are not carrying out your duty adequately." In the first instance,
the commissioner is obliged to satisfy himself or herself. I agree that means more than
merely sitting back and thinking, "Yes, that looks like a fairly reasonable agreement",
and passing it over. I would expect measures such as those to which the member referred
to take place. In fact, I would expect, under the Government's own plans for this, that
there would be more than that - there would be personal contact.
Amendment put and negatived.
Clause put and passed.
Clause 31: Partial registration of collective workplace agreement -

Hon N.D. GRIFF~IhS: The Opposition will not proceed with the proposed amendment
on the Supplementary Notice Paper in the name of Hon John Halden. The Opposition
opposes this clause because it is of the view that the clause is deficient. The clause
states -

Where, in the case of an agreement lodged for registration as a collective
workplace agreement, the Commissioner is satisfied as to the matters referred to
in section 29(I)(b), (c) and (d) in relation to some, but not all, of the parties to the
agreement, the Commissioner must register the agreement in accordance with
subsection (2).

T'he view of the Opposition is that the deficiency in this clause can be overcome only by
the insertion of the word "not" between the words "must" and "register". The reason the
Opposition is of the view that the word "not" should be inserted is that this clause deals
with registration of an agreement where some of the parties to the agreement are the
subject of the commissioner's satisfaction pursuant to clause 29(1). It is an
unsatisfactory state of affairs because it will provide for disharmony in the workplace,
and that is inappropriate for the large number of reasons that many of us referred to
yesterday in appropriate detail. Because the Opposition is constructive in this matter I do
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nor propose to go over them. We are aware that the Government is not particularly
interested in promoting harmony in the workplace. Its major objective in this obnoxious
piece of legislation is to lower the living standards of Western Australians.
Subclause (3) in particular will provide significant difficulty for the operation of this Bill.
The difficulty will arise from the fact that employees with respect to whom the
commissioner's satisfaction pursuant to clause 29(1) will not apply will find themselves
in a state of limbo, in that they are at one rime not party to the agreement. They may
become party to the agreement. It creates difficulties and an uncertain atmosphere which
will further create disharmony in the workplace, let alone the difficulties of uncertainty
that would no doubt exist for those persons.
Clause 3 1(l) is also unsatisfactory in respect of that aspect because it does not put any
time constraints on when this process comes to an end. The difficulty lies in the
expression, "if the commissioner subsequently becomes satisfied". When will the
process come to an end? It is a matter of concern. If the Government intends to
revolutionise the processes of employees' acquiring a reasonable standard of living -
although I doubt that will occur under this legislation - it should at least make the
legislation reasonably workable and fairly certain in its effect.

Division
Clause put and a division called ror.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Ayes.
Division resulted as follows -

Ayes (17)
Hon George Cash Hon Barry House Hon R.G. Pike
Hon E.J. Chariton, Hon P.R. Lightfoot Hon B.M. Scott
Hon M.J. Criddle Hon PS-f. Lockyer Hon W.N. Stretch
Hon B.K. Donaldson Hon Murray Montgomery Hon Derrick Tormlinson
Hon Max Evans Hon N.F. Moore Hon Muriel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon

Noes (13)
Hon Kim Chance Hon John Halden Han Bob Thomas
Hon J.A. Cowdell Hon Mark Nevill Hon Doug Wen
Hon Cheryl Davenport Hon Sam Piantadosi Hon Tom Helm (Teller)
Hon Graham Edwards Hon I.A. Scant
Hon N.D. Griffiths Hon Tom Stephens

Clause thus passed.
Clause 32: Position where an agreement is refused registration -

Hon J.A. COWDELL: Obviously this clause provides some redress for a party who
suffers as a result of the refusal to register, which is better than there being no redress at
all. I considered an amendment to this clause, particularly with regard to subclause
(1)(b). It reads -

(b) either parry may, subject to subsection (2) recover from the other under
section 50 any amount which, if the agreement had not taken effect, he or
she -

(i) would have been entitled to receive; or
(ii) would not have been required to pay.

However, I decided against it. This obviously envisages the sort of action that should be
taken in the Industrial Magistrate's Court - not a ready means of redress for the lay
person. It may be that, given the effect of a loss of, say, $50 a week for three weeks,

131)4.7

5743



wvhen it was thought that a workplace agreement had been registered and operational but
it proved not to be, one might find the process of redress hardly worth the effort.
Certainly it would not be worth the effort if one bad to employ counsel, with no provision
for having costs awarded in the court and, of course, no provision for any sort of penalty
if' a judgment found in one's favour. With that reservation of concern, at least this clause
provides some redress. I do not know that there is any easy way of amending paragraph
(b) but, as I say, although it is an inadequate form it is better than nothing.
Clause put and passed.
Clause 33: Delegation and review of delegate's decision -

Hon TOM HELM: I have not read anywhere in the document about the provision for a
delegation of the commissioner's powers. I have just had a look at part 7 in relation to
theCommissioner of Workplace Agreements, and I can see a role that a delegate could
play, as has been explaied in the previous two or three clauses. I have same major
concerns about the delegation of powers or other matters that may well be the province of
the Minister.
Hon Peter Foss: The commissioner or the Minister?
Hon TOM HELM: I am talking of the commissioner responsible to the Minister, where
the Minister may obviously allow the commissioner to delegate part of his
responsibilities to somebody else. I am referring to part 7, but I do not want to go too far
ahead. It leaves a lot of questions in the air, because so much rests upon what this
delegate of the commissioner may do. It is important to clause 31 and clause 32 where,
under clause 33, a party to the agreement may, within 14 days of receiving notice of the
decision, request the commissioner to review the decision; and the commissioner is to
comply with such a request. That is one matter that this Bill appears to allow a delegate
to do. The Minister mentioned in response to an interjection of mine that there was some
provision in the Bill for a delegate. I did not get a chance to ask the Minister then where
the powers of the delegates were defined.
Hon Peter Foss: It is clause 9 1.
Ron N.D. GRIFFTHS:- The Opposition opposes this clause. It has a number of
deficiencies and is philosophically impaired. I will go through some areas where it is
deficient. Subclause (1) provides for a period of 14 days, and that may not be appropriate
in all circumstances, because people who live in isolated areas or who may not have
ready access to advice may find themselves disadvantaged by this 14 day period. That
could easily be resolved, but it is not for the Opposition to go to great lengths to deal with
this rather shoddy piece of legislation. Subclause (2)(b) provides that an organisation
may not request a review, unless the employee or employees who are parties to the
agreement consent in writing to the request being made. That is deficient because it may
enable one person, out of who knows how many in a collective agreement, to veto the
role of an organisation; therefore, we suggest it is philosophically unsound. Unions and
employee organisations should have a greater role than this Bill permits. Subclause (3),
as is the case with other provisions, seems to provide no certainty about when the process
will end. That should be addressed. Subclause (4) lacks a definition. I have already
heard the Minister's views about the discretion that he says the commissioner should
have. It is the Opposition's view that this aspect of discretion is deficient. It is
preferable that there be definitions. The Minister has heard these views before but I
thought it appropriate that they be placed on the record.
Hon PETER FOSS: The member knows my views on most of those issues; however, he
raised a new issue - clause 33(1). The period is 14 days after receiving notice of a
decision. All that is required is a request that the commissioner review the decision. It is
not a formal requirement.
Hon TOM HELM: The Minister really is not concerned by the fact that under clause 91
the person appointed as delegate to the commissioner has the same powers as the
commissioner, who is appointed by the Minister. The delegate to the commissioner has
more responsibility for the wellbeing of a young person than a parent or guardian. Does
the Minister agree with that?
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Hon Peter Foss: We will deal with that when we get to clause 9 1.
Hon DOUG WENN: I want to place a little more emphasis on the word "request". As it
is not a formal application, does it mean that the commissioner can refuse?
Hon PETER FOSS: No, it does not.
Hon DOUG WENN I many areas a fee is charged for a request to review a decision
made against certain Government departments. Will a fee be attached to that request?
Hon PETER FOSS: I am not able to answer that question because it has not been
decided. If it is a matter of considerable concern to the member I will ask the Minister
who has the care of the Bill to indicate his views on the matter before we reach the third
reading stage.
Clause put and passed.
Clause 34: Appeal -
Hon JOHN HALDEN: This clause highlights same of the concerns the Opposition has
had in previous clauses. Our concern emanates fronm clause 34(1) and the fact that
appeals are to the Supreme Court. The cost involved would be enormous and prohibitive
were the commissioner to refuse to register an agreement and were a worker to take the
matter to the Supreme Court. No opportunity would exist, particularly for low paid
workers, to end up in the Supreme Court to argue whether it was appropriate for the
commissioner to register an agreement. It is these sorts of concerns that bother us -the
legalistic consequences of these pieces of legislation and, most appropriately in this case,
the cost factor. There must be other avenues for this appeal. There would be if the
Government allowed reference to the Industrial Relations Act to continue. An appeal
could be made to the full bench - a much cheaper proposition. In taking these matters to
the Supreme Court -

Hon Cheryl Davenport: They may give the wrong decision.
Hon JOHN HALDEN: I do not think that is quite fair. The Supreme Court and the full
bench are probably competent in making a decision. The problem relates to people's
ability to gain access to the Supreme Court, bearing in mind the significant costs that
would be involved. In spite of the efforts of the Supreme Court to clear up its backlog, I
think in August this year -
Hon Peter Foss: It did well.
Hon JOHN MIALDEN: It did, but a backlog still exists. There is always far more
potential int the Supreme Court for backlogs to occur than in other places. The appeals
would not have to be heard by the full bench of the Industial Relations Commission;
there could have been a more appropriate place for matters to be heard. As prohibitive as
the appeals may be, the Opposition is at least appreciative of the Government allowing
the concept of appeals to both parties in workplace agreements. The Government must
be serious about the opportunity that it has provided to people in this clause. The
Opposition will not be opposing this matter with great vigour. We just want the
Government to be aware of the problems that we have said exist with this Bill, and which
we have highlighted in this clause.
Hon PETER FOSS: I thank the member for that opinion. The Government appreciates
the matters he raised. However, as he also undemstands, our philosophy is to take this
matter away from that stream.
Clause put and passed.
Clause 35: Hearing and determination of appeal -

Hon N.D. CIRIFFIThS: The Opposition opposes this clause and the Government using
the Supreme Court. I note Hon John Halden's comments on the previous clause about
the unsuitability of the Supreme Court. I note also that the Minister has taken the matter
on board and disagrees with what lion John Halden put forward.
This clause is interesting in its reference to the Supreme Court because it states that the
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appeal is to be by way of rehearing. The Supreme Court in rehearing is not confined to
the record of the decision appealed against. That is fair enough for a rehearing, and is
logical. The clause also states that the Supreme Court may receive any further evidence
it thinks fit. That is an interesting provision for the operations of the Supreme Court. I
can well imagine what Supreme Court judges will do when they have one of these
matters before them. It is not the sont of thing that we have been used to the Supreme
Court doing. That in itself is not a fundamental objection to the clause. However, it is an
objection, because the Supreme Court in the way it has developed, particularly in recent
times, has tended to make itself a more commercially orientated court in many respects.
Insofar as it has done that, it has made itself less suitable to deal with the day to day
concerns of Western Australian people, particularly with matters which involve relatively
small amounts of money. I use the word "relatively" in terms of the sums with which the
Supreme Court has tended to deal.
This is about using the common law system, which we believe is an inappropriate
system, in such a way as to make the matter extremely expensive for the average Western
Australian. It already is extremely expensive for the average Western Australian, but the
method that this clause contemplates will make it more expensive.
I have heard the Minister lament the fact that a cult of Rolls Royce justice has developed
in the community. When he makes those comments, I tend to agree with him. But I very
much regret that the effect of this clause and the other clause, which I am not revisiting,
will require not only that the litigants become involved in the Supreme Court, as clause
34 did, but, with respect to clause 35, that the litigants will be obliged to spend a
considerable amount of so-called chargeable time for lawyers; that the litigants will be
obliged, arguably, to engage themselves in a deluxe Rolls Royce version of justice.
I note that clause 35(2) sets out a number of alternatives. There is nothing in that which
bears any particular mention, although I do not like phrases such as "that the Court thinks
fit'. I prefer that the Parliament should give direction to courts in matters of this kind as
to whether and in what circumstances matters should be remitted to the commissioner for
reconsideration.
Clause put and passed.
Clause 36: Costs on appeal -

ion JOHN HALDEN: The Opposition in terms of the context of this Bill is prepared -
and, even if the clause were in isolation, would be prepared - to support it. I have one
question of the Minister. I am not sure how one vexatiously defends something, as line 5
suggests. However, the Opposition will not dillydally on the matter and will support the
clause.
Clause put and passed.
Clause 37: Confidentiality -
Hon KIM CHANCE: I move -

Page 23, line 9 - To delete the words "not open for inspection by any person
except a party to it" and substitute "is open for inspection by any person"

This amendment deals with the confidentiality of the workplace agreement. We spent
some time debating this matter during the second reading stage of the Bill without
reaching any particular level of agreement.
Hon Peter Foss: That's a shame. I thought that you had at last understood it.
Hon KIM CHANCE: To understand is one thing; to see the need for it is quite a different
thing. The award system with which we have become familiar and on which currently
the whole industrial relations structure in this country is based does not rely on the
concept of confidentiality in respect of the legal parameters of its functions. In fact, the
awards are freely available to any person, although sometimes they are a little harder to
get than others. That is not to say it is entirely necessary, merely because it always has
been the cas, that it should remain the case when we are contemplating a change in the
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way that industrial relations are organised in this country. The fact that workplace
agreements are not open to inspection is of real concern to the Opposition. The wording
of the clause seems to be exclusive of any person. Clause 37(1) states -

An agreement lodged with or registered by the Commissioner is not open for
inspection by any person except a party to it.

I will be brief, and I hope diat the Minister will respond to the questions. We need to
recap the debate that we had at die second reading stage.

Point of Order
Hon PETER FOSS: We had an amendment to clause 27 which dealt with the samne point.
It said that the register should be open for public inspection. We have already voted on
this matter and it is being canvassed again in this clause.
Hon KIM CHANCE: The amendment to which the Minister is referring was of the
whole register, that is, die names and addresses of those persons to whom workplace
agreements apply. This is another matter, We are talking about the agreements
themselves.
The DEPUTY CHAIRMAN: There is no point of order.

Committee Resumed
Hon Graham Edwards: That is what happens when you try to rush through things to help
them.
Hon KIM CHANCE: Thbe need for confidentiality in this respect is not regarded highly
by the Opposition. I have explained that historically we have relied on an open system -
die award system - in which people's working conditions and rates of pay were known
and understood by other people. It is that part of the award system which has led to
much of the harmony that has existed. Where we have a combination of award and non-
award we see increasingly in local government authorities in outer Perth areas, although
happily not so much in country areas, the development of some very significant industrial
relations problems simply because them is distrust in the workplace between the
unionised sector working on awards and the non unionised sector working on enterprise
bargaining arrangements within the same workshop. The effect of the confidentiality of
the agreements is cause for concern. Who is entitled to inspect the agreement? What
does the Minister mean by inspection? Does it mean under clause 37(1) that one can
include members of that person's family, for example, if that person is not a party to the
agreement?
Hon Peter Foss: We are now talking about a register. It has been made quite clear it is
not a public register.
Hon KIM CHANCE: We are talking about an agreement.
Hon PETER FOSS: It is not open for inspection. We are talking about a register because
it is lodged or registered and not open for inspection. Generally speaking, the law will be
that a public document lodged with a public official and registered by him is a public
document which is capable of being inspected, If someone tables a document in this
Chamber, it becomes a public document and has protection available for people with a
public document. This clause seeks to provide that, despite that it does not become a
public document and remains a private document. That does not mean the people
involved themselves cannot deal with it. We are talking about the document as far as it
has been lodged. Is the member asking if an agent could inspect it? I imagine he could,
but only on behalf of that person. One would have to be authorised by the party. The
inspection could take place on that register only by the party Or by a person who is an
agent for the party. In no way does it restrict the ability of a party to show his own copy
to someone else.
Hon KIM CHANCE: I am pleased to hear the iUnister say that if a party to the
agreement took a copy of the agreement that party would be quite free to do what he
warned with that copy and that other people would be able to make photocopies and
otherwise use that agreement.
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Hon Peter Foss: That would be the case provided it related to the terms under which the
party allows and were kept confidential. It would be a private document subject to the
same liberties and confinements of any document; therefore, the parties may agree it is
confidential or the person may decide to release his own document in any event. It
would be like any document which the Act had nothing to do with.
Hon KIM CHANCE: I am also concerned about the sanctity of a public document while
on the register. The Minister developed what I thought would otherwise have been a
perfectly good case about the need to keep documents which are entrusted to a public
instrumentality confidential and restricted to only those persons who had a legal right to
use them. Under the following clause 38(l)(a) those documents are to be open for
inspection. That is precisely the wording we are proposing for item 37.
Hon Peter Foss: It is a public sector issue. It refers only to agreements referred to in
proposed section 41 (1) for obvious reasons.
Hon KIM CHANCE: Obviously the public sector must be open. However, where, in
both the public sector and in private industry, we have been used to an openness
concerning the wage structure in our workplaces, why are we now seeking to reverse that
in the area of private employment? The Minister could say that is a fallacious argument
because in private industry people's wages are not commonly known. It is not widely
known that for people working under awards who receive over-award payments, those
over-award payments form a private contract. However, the award which operates in that
shop is a matter of public record and is subject to a reasonable amount of public
knowledge.
Hon Peter Foss: I think you answered the question.
H-on KIM CHANCE: I do not think I have. I refer to those local government authorities
in which two classes of people are within the same workshop, the members of the MEL?
who are working to an award and another class who are non members working to
individual contracts. One group knows what the other group is receiving to within a
dollar or two a week and the other group does not have a clue about what they are
receiving. That develops natural jealousies. In any workplace, as I have said before in
this debate, rumours abound like wildfire.
Hon Peter Foss: There is nothing to stop it being made open if the parties wish that to
happen.
Hon KIM Cl-ANCE: My concern is that the employer may have a reason to continue the
division between those two groups.
Hon Peter Foss: That already exists.
Hon KIM CHANCE: Exacerbate would have been a better word. Some local
government authorities have exploited that division to deliberately exacerbate a problem
in the workplace. They may see some short term advantage, but in the long term I think
they are heading for disaster.
Hon Derrick Tom linson interjected.
Hon KIM CHANCE: I am not referring to a hypothetical situation. I am referring to
something that actually happened in a large outer urban local government authority. It
was brought to my attention by an MEL? official, who would obviously tell me his side of
the story. As the Minister is not able to support my view that workplace agreements
should be more open, I seek leave to withdraw that amendment and will move a new
amendment.
Amendment, by leave, withdrawn.
Hon KIM CHANCE: I move -

Page 23, line 10 - To add after the word 'it" the words "or a person authorized in
writing by such a party".

Hon Peter Foss: I think the amendment is worthwhile.
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Amendment put and passed.
Hon TOM STEPHENS: The Minister may not have had the opportunity of reading the
editorial in this morning's The West Australian. It is quite germane to the debate to draw
the editorial to the attention of the House. It states -

Richard Court has undergone a remarkable transformation since his days on the
Opposition benches, when he frequently branded as scandalous attempts by Labor
Governments to keep information from the public eye.
After eight months in office, he too has slipped easily into the practice of keeping
the wraps on details that West Australians are entitled to know.

Point of Order
Hon DERRICK TOMLINSON: The matter being introduced by the member is not
pertinent to the clause being debated.
The DEPUTY CHAIRMAN (Hon Murray Montgomery): The point of order is upheld.
Hon JOHN HALDEN: I have to take a point of order.
Hon Peter Foss: You can't disagree with the ruling.

Dissent from Deputy Chairman's Ruling
The DEPUTY CHAIRMAN: Does the member wish to dissent from my ruling?
Hon JOHN HALDEN: Yes, Mr Deputy Chairman.
The DEPUTY CHAIRMAN: in that case, we will have to recall the President.
[The President resumed the Chair.]
Hon JOHN HALDEN: Mr President, I do not know that I have ever in my life called or
moved dissent from a Presiding Officer's ruling, but in this instance I was left with no
choice. The realities of the situation were that a member rose to speak to a clause in a
Bill, read one line from a newspaper article as the contribution to the debate, and a point
of order was taken that that contribution was not within the confines of the debate. The
Deputy Chairman then upheld the point of order that the comments that the member was
malking were irrelevant to the clause that was under discussion. I have to say that from a
one line reading of today's editorial in The West Australian I do not believe that anyone
in all fairness could make that determination. The grave problem we face is that were
this ruling by the Deputy Chairman to become a precedent, we could well see a further
continuation of points of order being taken at the introdluction of a member's argument
and that member being ruled out of order. I do not believe any member could possibly
allow that situation to continue. The Deputy Chairman's ruling was very clear, and the
precedent that it will create will not only be intolerable in the future but also was
intolerable to the member on his feet at the time, because he was not allowed to develop
his argument. Had the member been on his feet for three minutes or five minutes, or had
he read even two sentences, perhaps this would have a little more justification, but as it is
I cannot see that it has any justification.
Mr President, I understand that you were not in the Chamber because it was Committee
debate, but the member read from an editorial which refers to the disclosure of salary
packages, an item which is relevant to the consideration of the clause that we were
debating. I know that the editorial refers to public sector salary packages, but we are
talking about salary packages, private sector and subsequently public sector.
Mr President, I do not take great delight in moving dissent from the ruling of any
Presiding Officer because I do not think that in general circumstances that should be done
in a flippant way, but the circumstances of this case are unfortunately so blatant and
outrageous that they have to be drawn to your attention so that you can make some ruling
that perhaps will overcome the problem.
The PRESIDENT: Order! What the member has said is very appealing. What I have
got to do, nevertheless, is detrmine whether the comments made by the member who
was on his feet at the time were relevant, and that is the only question on which I am
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asked to adjudicate. Because I was not here and did not hear what the member was
saying up until the time that he referred to or quoted from thie newspaper, it is difficult for
me to adjudicate. Hon John Halden has indicated thac the member concerned read one
line out of the newspaper. There should be a simple solution to this, and I take it that
Hansard is doing something about it, but in cases such as this I need to see the text of
what the member said. Therefore, while Han sard is busily getting that for me, I will
listen to some other argument.
Hon DERRICK TOMLINSON: Mr President, I was the person who took the point of
order. The matter which was being debated was an amendment by Hon Kim Chance to
extend clause 37, the effect of which would be to allow inspection of an agreement
lodged with the commissioner by a person authorised in writing by a person who was a
party to it- That had been accepted by Hon Peter Foss, who was handling the passage of
the legislation for the Government. Therefore, the matter before the Chair was limited in
nature and related specifically to that pant of the Workplace Agreements Bill. The anticle
which was quoted by Hon Tom Stephens was an editorial comment. While that editorial
comment was developed around matters relating to the nondisclosure of information in
Committee in another place, it was an editorial comment. The tenor of the comment
related to the performance of the Premier and, via the performance of the Premier, a
critical commentary. It is an editorial commentary and an opinion on the performance of
the Government. An opinion on the performance of a Government has nothing to do
with the matters which were pertinent to the debate in this place at that rime. Therefore, I
ask you, Mr President, to uphold the ruling that it was out of order.
Hon GEORGE CASH: The circumstances that surrounded the event are interesting
insofar as, in my view, Hon Tom Stephens, having read the content of the editorial prior
to rising in this place to make reference to it, made the assumption that the Chamber as a
whole was aware of die content of the editorial. Clearly, Hon Tom Stephens failed to
make himself clear as to the general nature or tenor of the editorial. Obviously I do not
know the exact words used, but Hon Tom Stephens began to read the editorial, having
suggested that we needed to have the benefit of it.
I do not believe that the Deputy Chairman's ruling was unreasonable, because clearly he
had not the benefit of the content of the editorial. In due course, a full reading of the
editorial and a reading of the one or two lines that Hon Tom Stephens read to the
Chamber will show clearly that on the face of it the Deputy Chairman was right in his
ruling because, from the very limited comment H-on Tom Stephens had made, it appeared
very clear it was not relevant to the debate that was under way on clause 37 of the Bill.
Hon E.J. Chariton: In the same way as the member moved the point of order.
Hon GEORGE CASH: Yes.
I urge you, Mr President, to uphold the ruling of the Deputy Chairman. It was made in
all fairness and in good faith.
Hon GRAHAM EDWARDS: The focal point of the comments by the Leader of the
House is that in his view Hon Tom Stephens failed to make himself clear. Without
offering any criticism of the Chair, I feel that Hon Tom Stephens was not given the
normal flexibility or opportunity to develop his argument and to show relevance. In this
place, in circumstances such as those, generally we tend to look to the example set by
you, Mr President, when in the Chair. In every instance when you have been in the Chair
and you have not been sure whether what has been said or read is relevant to the debate,
you have always set the practice of at least allowing a member to have some time in
which to show relevance. I put to you, Mr President, that in this instance that flexibility
and opportunity was not given and, indeed, the point of order and the decision by the
Deputy Chairman were almost instantaneous on Hon Tomn Stephens rising to his feet.
However, you will have the opportunity, Mr President, when you look at the transcript
provided by Hansard to see for yourself. My point is that we have tended to operate
according to the guidance coming from the Chair. In my view, Hon Tom Stephens was
well within what we have come to expect to be normal practice. I hope that you will rule
in his favour.
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Hon TOM STEPHENS: I want to offer sonmc argument regarding the point of order and
the motion of dissent from the Deputy Chairman's ruling. The advice I want to relay to
you, Mr President, by way of assistance in your ruling on the dissent motion is advice
that has been given to this House from time to time; that is, that members may not like
what is being said but they must listen to what is being said.
I was starting to develop an argument by presenting the Committee with an extract from
the editorial in The West Australian today, Thursday, dealing with the question of
confidentiality. I had moved not one inch along the path before the paint of order was
taken. The editorial makes some allusions to the Government's handling of the question
of confidentiality in a range of areas, including employment, employment contracts
generally, and employment contracts for public sector employees. I was then intending
to draw on the editorial for advice to the Committee as it dealt with the clause that relates
to confidentiality arrangements in relation to workplace agreements. Nothing is more
germane to the argument with which the Committee was faced than today's editorial,

Point of Order
Hon DERRICK TOMLINSON: Hon Tomn Stephens is asking you, Mr President, to make
a judgment on things which were not said, by telling us what he intended to do. I suggest
that for him to try to argue what he intended to do as a defence for what he did, is
irrlevant and out of order.
The PRESIDENT: I am perfectly aware of what the member is doing. At this minute I
anm to adjudicate on a point of order raised earlier. I will do that in a moment. What Hon
Tom Stephens is now telling the House I understand completely is not what he was
questioned about initially. As I sit here listening to this, I am determining what I will say
shortly. As far as I am concerned, Hon Torn Stephens can go on for another 20 minutes
if he wants to. If he cant convince me, by following the course he is following now, that
what he said and what I will read when I receive the Hansard transcript was relevant, I
will rule in his favour. It is not out of order for him to take the stand he is taking now,
but that is not to say he will receive a favourable decision later on. He is not out of order
in endeavouring to put forward an argument to support his previous view that he was
relevant.

Dissent from Deputy Chairman's Ruling Resumed
Hon TOM STEPHENS: Mr President, when you have the benefit of the Hansard record
of what I started to say to the Committee, I am sure that you will see that I had not started
to develop my argument. I did only one thing, and that was to indicate to the Committee
that I wanted to quote from today's editorial. It was not necessary, and in the
deliberations of this House and the Committee it has never been necessary, for a member
to have to explain the precise relevance of the opening line of his remarks before being
entitled to speak in this House. You would understand, My President, that I am becoming
increasingly sensitive to the situation that has developed on the benches on the opposite
side of this House, it would appear, every time I rise to speak, where if it is not the
Leader of the Gover-nment who rises in some way to prevent my speaking, tt is one of his
colleagues, either on the front bench or the back bench, who takes some steps to prevent
me from speaking. It would be an extraordinary travesty of the whole reason for the
existence of this House, the Committee and this Parliament if a member cannot enter a
debate and develop an argument in the way he chooses to develop that argument, so long
as he is in accord with the rules of this House; that is, to make sure that argument is
relevant to the matters before the House or the Committee of the House. In the face of
that situation, we were dealing with clause 37, the confidentiality clause that relates to
workplace agreements. I put it to the House and to yourself, Mr President, that the
editorial was going to assist me in developing my argument for the Minister and for this
Committee before we dealt with clause 37. It is a simple argument, arid I have every
confidence you will be persuaded by the argument I put to you.
Hon E.J. CHARLTON: Mr President, one valid aspect of this matter that led to
Hon Derrick Tomlinson rising on a point of order is that, as you will note in Hansard,
Hon Tom Stephens, prior to reading from the editorial of The West Australian, made
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some introductory remarks which, in my opinion, appeared to have nothing to do with the
clause that was being debated. That is the key to the Deputy Chairman arriving at his
decision, because having made the introductory remarks, supposedly on the clause,
Hon Tom Stephens then referred to The West Australian editorial and said words to the
effect, "I might as well read them to you." It was a combination of Hon Tom Stephens'
introductory remarks and his attempt to read from the editorial that led to the point of
order by Hon Derrick Tomlinson which the Deputy Chairman subsequently upheld.
Hon MARK NEVILL: Mr President, Hon Eric Charlton is fairly correct in his summary
of the situation. The accounts of Hon John Halden and Hon Tom Stephens of what was
happening in that debate, in my view, were accurate, and the point Hon Tom Stephens
made was pertinent and relevant. When he mentioned that he was going to quote from
the editorial, those who had read it anticipated what he might have been intending to read
and did not like it, and Hon Derrick Tomlinson jumped to his feet in a rather tetchy
manner and raised his point of order. Unfortunately, the Deputy Chairman's reaction and
decision were very instinctive and premature. He should have allowed Hon Tom
Stephens at least to read enough of his extract from the editorial to satisfy himself that it
did not relate to this clause of confidentiality. That is the essence of the matter so far as
my recollection goes.

Ruling by the President

The PRESIDENT: Order! I have the Hansard report. The Clerk tells me it is correct. It
does not conform to what Hon Mark Nevill and the Minister for Transport have said;
namely, that there were some comments made before. Mansard reveals that Hon Tom
Stephens' first comments were, "The Minister may not have had the opportunity to read
the editorial in this morning's The West Australian. It is quite germane to the debate to
draw the editorial to the attention of the House". I have been advised that they were the
first words uttered by Hon Tom Stephens. He then started to read not one line but six or
seven lines. If that is all Hon Tom Stephens said, then what the Minister for Transport
and Hon Mark Nevill said is quite different from that, inasmuch as he did not say
anything.
Hon Mark Nevill: There was an interjection from the Minister that was responded to. I
do not know whether it is in the transcript. He said he had not read the editorial.

The PRESIDENT: It is not. The point I wanted to be educated about is what Hon Tom
Stephens was talking about when he made the reference to the newspaper. The Mansard
transcript indicates that he was not talking about anything because he had not got around
to saying anything.
The point about it is this: Bearing in mind it is 3.00 am, what the honourable members in
this place and people who jump up taking points of order at two o'clock in the morning
must take into account, when we have been sitting for goodness knows how many hours,
is the product of the sensitivity of members when nerves become stretched and people's
imaginations start running away with them. It seems to me that the degree of tolerance
that members have for each other dissipates in direct proportion to the number of
abnormal hours that we sit. Equally, while that applies to all the members in the House,
it applies to the Presiding Officer in the Chair who is afflicted by the same frailties as
anyone else, and be makes his decision on the facts as he sees them. I was interrupted
with another point of order that I refused to take at a vital part of the explanation when
Hon Tom Stephens, if members had been listening, was giving the answer to the
problem. That is, he was going to great lengths to explain what his argument was about.
He was explaining the point he wanted to make relating to the piece of legislation, and he
subsequently referred to The West Australian to support his point. However, according to
the Mansard report, he did not do then what he did when he made the explanation finally.
in other words, he should have done that in the first place and outlined to the House the
paint he was going to make, then read the article in the newspaper and indicated that the
article was in some way supporting his argument. However, according to the Mansard
transcript he said nothing like that and simply said that he wanted to read what was in the
newspaper. He read out -
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Richard Court has undergone a remarkable transformation since his days on the
Opposition benches, when he frequently branded as scandalous attempts by Labor
Governments to keep information from the public eye.
After eight months in office, he too has slipped easily into the practice of keeping
the wraps on details that West Australians are entitled to know.

According to the transcript that is all he said. Therefore, I have no hesitation in
upholding the decision of the Deputy Chairnan. If Hon Tom Stephens' had done what
he did when he made his explanation to me, my decision would have been exacdly the
opposite from what it is now. However, he did not do that according to this report.
Honourable members must think about what this does: What does the time we have
spent on this matter actually do in the finish? We are in the Committee stage of the Bill
in which a point of order has been taken because of the alleged irrelevance of the
comments, and the Chair gave a ruling that the comment was irrelevant. That does not
disqualify the member from speaking for the rest of the night, or from jumping up
instantly and embarking on the argument that he wanted to make in the first place, but in
a relevant way. In other words, we are actually ensuring that we waste a lot mare time on
something that really does not matter. The minute I get out of this Chair and we go back
into Committee Hon Tom Stephens can make his point in the way in which he made it in
his attempt to justify the original reference to the newspaper article. I have some
sympathy with the members who supported his point of view. However, the facts are -
that is all I can go on - that in the context of the Hansard record he was reading an article
from a newspaper, and he may as well have read the comics for all the relevance that it
had to the debate; albeit that with the argument he put forward subsequently it would
have been relevant. King Solomon suggested as a solution that we chop the subject in
half; however, I do not suggest that we do that to Hon Tom Stephens. To not labour the
point, I have no hesitation in upholding the ruling given by the Deputy Chairman of
Committees.

Committee Resumed
Hon TOM STEPHENS: To assist the Committee and respond to the invitation from the
President I quote from a section of today's comics Beyond the Black Stump: "The black
stump council meeting will now come to order."
Several members interjected.
The DEPUTY CHAIRMAN (Hon Murray Montgomery): Members, we will sit here as
long as you wish. Members may not like what Hon Tom Stephens is going to say but, as
the President says, they must listen to him. Let us give the member on his feet the
opportunity to continue.
Hon TOM STEPHENS: I will construct for the Committee an argument about this clause
that deals with confidentiality pertaining to workplace agreements, were this clause
passed by the Committee this evening. I will keep the President's ruling forever in my
mind when any member opposite tries to raise constructive argument as I did a little
while ago. Part of today's editorial in The West Australian is germane to this clause of
the Workplace Agreements Bill. The editorial is chastising the current Government, the
proponents of this legislation, for its endeavours to keep things secret.
Hon George Cash: It also refers to the former Government.
Hon TO)M STEPHENS: It may well do, but were I to quote that section 1 would no doubt
be ruled out of order after someone from the Government backbench jumped up and took
a point of order.
Hlon P.H. Lockyer interjected.
Hon TOM STEPHENS: But I would be ruled out of order by the Deputy Chairman, who
no doubt would show the fairness and impartiality on which he prides himself and would
rule the member out of order for interjecting and me out of order for responding, and then
for being irrelevant because I was no longer dealing with the clause.
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Points of Order
Hon MARK NEVILL: The member with his foot in his mouth said that Hon Tom
Stephens had his hand in the till. That has been a fairly common interjection of his over
the years. It is quite an offensive interjection when one knows the context of it. It was
unparliamentary and I ask the member to withdraw it.
The DEPUTY CHAIRMAN: There is no point of order.
Hon TOM STEPHENS: I call upon Hon Phil Lockyer to withdraw the comments that I
find offensive to me.
The DEPUTY CHAIRMAN: There is no point of order. The member has let the matter
go cold. I did not hear the words said. However, if the member had taken offence to
them at the time and brought the matter to t notice of the Chair, I would have taken
some action.
Hon TOM STEPHENS: Mr Deputy Chairman, as soon as Hon Phil Lockyer made his
comment, you were being addressed by my colleague Hon Mark Nevill. I waited for you
to take advice from the Clerk. When you rejected the member's appeal, I then took a
different point of order, that is, that I found the comments of Hon Phil Lockyer both a
few moments ago and on the number of previous occasions that he has repeated them in
this Chamber to be unparliamentary and offensive.
The DEPUTY CHAIRMAN: Order! The member will resume his seat. The fact of the
matter is that the member to whom the remark was addressed should have taken the point
of order at the time. The point of order was taken through one of his colleagues;,
therefore, there is no point of order.

Dissen ftrm Depty Chairmn's Ruling

Hon TOM STEPHENS: I move -

That the Committee dissent from the Deputy Chairman's ruling.
[The President resumed the Chair.)
The DEPUTY CHAIRMAN (Hon Murray Montgomery): Mr President, I made a ruling
on a point of order which related to offensive words used which I did not hear. A point
of order was taken by Hon Mark Nevill about the words that were alleged to have been
said. I ruled that there was no point of order because the matter should have been
brought up by the member himself. A motion of dissent from my ruling has been moved.
The PRESIDENT: I will listen to some argument on the matter,
Hon TOM STEPHENS: In the course of Committee debate, Hon Phil Lockyer used the
following words "You had your hand in the till" I was speaking. I understood that he
was referring to me. I found those words to be offensive and unbecoming. However,
before I had the opportunity to comment on those words, my colleague Hon Mark Nevill
took a point of order asking for those words to be withdrawn. The Deputy Chairman of
the Committee took advice from the Clerk. While that advice was being taken, I waited
for the Deputy Chairman's ruling. I then discovered that the Deputy Chairman was to
rule against the point of order made by Hon Mark Nevill. I could only assume that that
was done on the basis of some advice that you, Mr President, have previously given to
the House; that is, there might be more argument and validity for the member who has
been offended to ask for a withdrawal of words than for someone else to complain of
words used about another member of the House. Once the Deputy Chairman finished
delivering his ruling, I took the opportunity to rise on the point of order and ask for those
unparliamentary and offensive words about me to be withdrawn. The Deputy Chairman
has made the ruling that, because I did not rise immediately at the point at which the
unparliamentary and offensive words were used, I no longer had recourse to the rules of
conduct and debate of this House that would enable me to have those offensive and
unparliamentary words about me withdrawn.
I have taken the opportunity to move formal dissent from the Deputy Chairman's ruling
on the basis that it was my first opportunity to rise. Another member had jumped to his
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feet and beaten me to the call and a ruling was being deliberated upon and then given
before I had the opportunity to rise and ask for those offensive and unparliamentary
words to be withdrawn. I have been a member of ibis Chamber for more than 11 years
and I have had to listen to Hon Phil Lockyer use those precise words about me
repeatedly. This morning, at 3.15, 1 am no longer prepared to tolerate them. I have
always found them to be unparliamentary, offensive and untrue. Tonight I finally took
the recourse available to me under standing orders and asked for the Deputy Chairman of
Committees to require of that member that he be brought to book for that offensive and
unparliamentary behaviour and be asked to withdraw. I find him offensive; I wish he
would withdraw from the House. In the absence of his doing that I ask that he withdraw
his words.
Hon MARK NEVILL: My point of order bad nothing to do with the late hour of the
night or the debate. I have heard Hon Phil Lockyor use those words on a number of
occasions in the 10 years I have been in this Parliament. Hansard shows that he has had
to withdraw them on previous occasions. His repeated reference to Hon Tom Stephens
having his hand in the till is clearly offensive and he uses it because he knows it annoys
Mr Stephens. As the member said, it is untrue and is a bad reflection on his character. I
understood from the Deputy Chairman that he did not accept my point of order because it
was not raised by the member to whom the comment was directed The relevant standing
order refers to any member who objects to the words. It was, therefore, quite appropriate
under the standing order for me to draw the Committee's attention to the fact that those
words were spoken.
In his rejection - I am not sure whether it was my point of order or Hon Tom Stephen's
comments - he talked about the matter being cold. I jumped to my feet on the point of
order as soon as the member uttered those words, following which there was discussion
between the Deputy Chairman of Committees and the Clerk. When that finished Hon
Torn Stephens raised his point of order. Therefore, there was no intervening debate to
justify the description that Hon Phil Lockyer's remarks were so far in the distant past that
they were cold. The simple fact is that any time Hon Phil Lockyer uses those offensive
words against Hon Tom Stephens I will rake serious objection to them. There is no
evidence that those allegations are correct- If the member had any stomach he would
have withdrawn them without us having had to go through this process. My point of
order had nothing to do with the tetchiness of members or the late hour of the debate. I
would have taken the same action if it were 2.45 this afternoon.
Hon DERRICK TOMLINSON: The words spoken by Hon Phil Lockyer were, "Your
Government had its fingers in the till."
Hon Mark Nevill: Rubbish! I heard them.
Hon DOUG WENN: Hon Derrick Tomlinson is correct; Hon Phil Lockyer said, "Your
Government had its hand in the till" - they were his very first words. H~e also said, "And
so did you; you had your fingers in the till." How much closer must I be to have heard
the member say those words? The member now has the opportunity to stand and put on
record that that is exactly what he said and, within this House, withdraw the comments.

President's Ruling
The PRESIDENT: I said earlier that members became quite intolerant of each other to a
much greater degree at this hour of the day.
There are certain rules in this place; some of them are written in the form of standing
orders and others are convention and custom governing how we deal with things. I said
earlier that the frailties of human beings apply equally to Presiding Officers as they do to
anybody else. There is no magic that provides Presiding Officers with immunity against
fatigue and the trauma and stress of long sittings. Without referring to the words in
Standing Order No 97, 1 happen to agree with Hon Mark Nevill, irrespective of whether
his interpretation is the true meaning of those words: The custom we have adopted in
this House is that any member can rise and take objection to words used by a member
that are believed to be offensive. Another custom in this House that I have adopted in the
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years I have been the President is that if a member takes offence at any words another
member uses, I require that member to withdraw those offensive remarks. The Deputy
Chairman of Committees made his decision tonight in all good faith, but in my view he
was wrong. I therefore have no hesitation, in overruling that ruling. Members should
remember that I frequently do not hear the words. If H-on Phil Lockyer used those words
he must withdraw them.
Hon P.H. LO)CKYER: I withdraw them.

Committee Resumed
Hon TOM STEPHENS: It ill behoves the Government to try to shroud its activities
behind confidential agreements. There is an admonition -

Hon N.F. Moore: Why did you not make this speech last year or the year before?
Hon TOM STEPHENS: In response to the interjection -

The CHAIRMAN: Order! No, the member will not respond to the interjection. The
member will address the Chair.
Hon P.H. Lockyer interjected.
Hon TOM STEPHENS: I am sorry, I missed that interjection, Mr Chairman.
The CHAIRMAN: Order! Let us get it very clear that the member on his feet must
address his remarks to the Chair and any interjections are out of order.
Hon TOM STEPHENS: It is sometimes hard to hear the member. I can never be sure
whether he is going to make another unparliamentary and untrue remark.
Hon P.11. Lockyer it is true and you know it is true.
The CHAIRMAN: Order! The interjections are out of order and the remarks, besides
being directed to the Chair, must be relevant to the debate.
Hon TOM STEPHENS: They are untrue and the member knows they are untrue.
Hon PMH. Lockyer: You are guilty and you know the people up there know you are
guilty.

Withdrawal of Remark

Hon TOM STEPHENS: Mr Chairman, I ask that you call upon Hon Phil Locker to
withdraw that offensive and unparliamentary remark suggesting that I am guilty of any
crime.
Hon P.H- Lockyer I did not say that.
Hon TOM STEPHENS: The member said that I was guilty.
The CHAIRMAN: Like a number of other members in the Chamber I did not hear any
remark. However, as the President has just said, if the member takes offence at remarks,
the member who made those remarks is required to withdraw them.
Hon P.H. LOCKYER: The guy was baking me something dreadful. If he cannot take it,
he has to wear it. I will withdraw in deference to you, Mr Chairman, but not to him. He
knows very well what I am talking about.
The CHAIRMAN: Order! The member must withdraw without reservation.
Hon P.11. LOCKYER: I withdraw.

Committee Resumed
Hon TOM STEPHENS: The editorial in The West Australian encourages the
Government to make sure that its activities with regard to public sector management axe
not put under wraps and kept secret and confidential. The editorial refers specifically to
secretive payouts, and to former employees of the State Government and it refers to the
fact that those arrangements are best kept open.
Hon George Cash: It refers to the former Government too, doesn't it?
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Hon TOM STEPHENS: As a matter of fact it does. If the member would like me to
quote it, the reference is -
Hon George Cash: Why don't you read the whole editorial as you said you would earlier
so that we can get on with it? Do you have a persecution complex?
Hon TOM STEPHENS: The Leader of the Government has asked me to read the whole
editorial. I will takce the opportunity of doing that in response to the interjection by the
Leader of the Opposition.
The CHAIRMAN: Order! I have already explained that the member should not respond
to interjections. He should address his remarks through the Chair and make them
relevant to the clause before the Committee.
Hon TOM STEPHENS: Carrying on from where I left the editorial earlier, it states -

Mr Court's refusal to disclose how much the McCarrey public sector review
commission paid consultants for advice on revamping departments shows again
the emptiness of the coalition's election promise to be accountable to taxpayers
and restore integrity to government.
The $500,000 McCarrey commission was funded from the public purse and
details of its spending must be open to scrutiny. In deciding against such
disclosure, Mr Court has added to his Government's disquieting habit of keeping
people in the dark about how their money is spent.
Earlier this year, the Government refused to reveal the terms and conditions of a
$500,000 loan guarantee to Albany-based Southern Processors. It was also
secretive about a payout to Marcelle Anderson, the former head of the
Department of Cabinet in the Lawrence Government. Its action in Ms Anderson's
case was in marked contrast to an outcry by Liberals in 1989 when they
demanded - and got - details of payments to John Horgan, former head of the WA
Development Corporation, Exim and Goldcorp, when he left those posts.

Hon George Cash: How did we get it? We ended up having to get you to table the
papers. You did not volunteer it.
Hon TOM STEPHENS: Mr Cash asked me to read this. That is what I am doing. The
editorial continues -

The pattern of behaviour lines up oddly with Mr Court's election pledge to keep
West Australians fully and honestly informned about the consequences of all the
Government's financial decisions.
It also ignores the WA royal commission's compelling argument For the public to
be properly informed about government affairs.
Openness in government, the commissioners said, was the indispensable
prerequisite to public accountability - and a democratic imperative.
Mr Court leaves himself open to allegations that he is protecting the McCarrey
consultants - many of them Liberal supporters - by his refusal to disclose the
details.
He must change his ways or risk being lumped with his Labor predecessors as a
leader who showed scant regard for the people's indisputable right to know.

This clause of the Bill is a confidentiality provision relating to workplace agreements.
As the Minister previously pointed out to the Committee, this relates to private sector
agreements which, in many cases, are already confidential. While that may be all well
and good for same elements of the private sector, particularly those agreements with
executives of private companies, it is a bit hard to justify workplace agreements for
people who are not at that level of administration of a public or private company. Most
especially, it is clear from the argument of this editorial and from the royal commission
and the arguments that have been put to this Chamber on innumerable occasions by this
Government while in Opposition that there is a need to make sure that agreements
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between Governments and anyone else are open agreements, public agreements. In the
face of the Government's admonitions while in Opposition and in the face of the
admonitions of this editorial, surely the Minister will resile from a clause being included
in this legislation that could eventually justify confidential workplace agreements
between employees of this State Government and the State Government. On that basis, I
hope that the Minister will see value in thinking again about the clause that he has
included in the Bill.
Hon PETER FOSS: I am touched by the eloquence of Hon Tom Stephens and I totally
agree that any agreement involving the public sector and the Government should be open.
That is why, if he had taken the time to read clause 38, he would know that that is exactly
what is provided.
In the end, it has taken an hour and a half just to find out that what Hon Tom Stephens
said was totally irrelevant, as is usual with this member. What a useless speech - all
because he could not read the next clause!
Hon GRAHAM EDWARDS: I do not think it will help anyone's cause for the Minister
handling the Bill to carry on with such temper, particularly when his own members
caused the problem.

Point of Order

Hon PETER FOSS: This is not relevant.
The CHAIRMAN: The Leader of the Opposition was making a point. I was hoping that
he was about to display its relevance to this clause.

Comiitee Resumned
Hon GRAHAM EDWARDS: Mr Chairman, I thank YOU for that opportunity. I was
about to conclude my remarks, but the invitation for me to make my remarks was brought
about by the outburst of temper by the Minister handling the Bill. I am simply making
the point that Hon Tom Stephens could have concluded his remarks an hour ago had it
not been for members on the Minister's side of the Chamber.
The CHAIRMAN: Order! We are re-treading old ground, and if further remarks are to
be made they must be relevant to clause 37 as amended.
Hon TOM STEPHENS: I was expressing to the Minister my fear that the Government
may eventually choose to build upon this clause confidentiality agreements in so far as
they may impact upon the public sector workplace.
Hon Peter Foss: You just forgot to say that.
Hon TOM STEPHENS: I actually made that point in my comments, but that may have
been lost upon the Minister. I have serious reservations about this clause because of my
concerns about the unhealthy tendencies which are developing in this Government, as
alluded to in the editorial to which I referred.
Clause, as amended, put and passed.
Clause 3S: Section 37 not applicable to public sector agreements -

Hon J.A. COWBELL: I move -

Page 24, line 7 - To delete the words "Despite section 37 the" and substitute the
word "The".
Page 24, lines 11I to 20 - To delete the lines and substitute the following -

(b) May be disclosed to any person.
The firt of those amendments can stand, although it obviously will have no effect now
given that proposed section 37 has not been amended by the Committee; therefore, the
words "Despite section 37" will probably still apply, although dispensing with them and
starting with the word "The" probably will not materially affect the Bill in any way
either. The second amendment supports the openness of public sector agreements to
scrutiny, in contrast with the decision the Committee has just made in regard to private
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agreements. The view of the Opposition is that there should be no impediment in regard
to the public sector, although I would be particularly interested in an explanation from
the Minister as to what scope subclause (2)(a) and (b) will give a Government of the day
to exclude whole areas of the public sector from being available for public scruitiny.
Paragraph (a) refers to regulations which may "prescribe classes of workplace
agreements referred to in section 41 (1) to which subsection (1) does not apply , so
presumably all sorts of exclusions could come under that. Paragraph (b) is that the
regulations may "apply section 37 to such agreements eiths- with or without any
modification". It appears that there is substantial scope and that subclause 2(b) could
almost negate the intent of clause 38 as it stands. Perhaps the Minister could explain
what scope is given there to render confidential whole areas of public sector agreements.
The reason that the Opposition has moved to replace those subclauses with the words
"may be disclosed to any person" is that we have rave reservations about the scope of
those subclauses, and I look forward to any explanatiu.n that may allay our fears.
Hon PETER FOSS: In regard to subclause (l)(b) obviously if workplace agreements are
open for inspection, people can come and see them. The disclosing of information is a
matter of disclosing it in some form other than its being- inspected; so a person
telephones, and the requirement there is to make a request for information that can
reasonably be complied with. I have no idea what subclause (2) would apply to, and I
have no objection to subclause (2) being deleted, but I do object to an amendment to
subclause (1).
Hon J.A. COWDELL: Given the Minister's advice, I am happy to split the amendments
that I have moved so that there is an amendment that refers to the deletion of subclause
(1)(b) and then an amendment that refers to the deletion of subclause (2)(a) and (b) so
that the Committee may then act on subclause (2)(a) and (b), where there seems to be
agreement between the Government and the Opposition.
Amendment put and negatived.
I-Ion l.A. COWDELL: I move -

Page 24. lines 15 to 20 - To delete the lines.
Hon PETER FOSS: I accept the amendment.
Amendment put and passed.
Clause, as amended, put and passed.
Clause 39: Definition for this Part -

Hon JOHN HALDEN: The Opposition supports the clause.
Clause put and passed.
Clause 40 put and passed.
Clause 41: Employees in the public sector -

Hon DOUG WENN: We have dealt with 24 pages of the Bill relating to workplace
agreements in open areas, yet the public sector is dealt with by only three miserable
pages. This is disgraceful. It leaves open the situation for the public sector to be
exploited. If the public sector is exploited anywhere, it is certainly in this place.
Hon PETER FOSS: The member should say that the three pages are additional. The.
public sector has everything that everyone has, plus these three pages. Rather than the
public sector having less. it has more.
Clause put and passed.
Clause 42: Employers in the public sector -

Hon JOHN HALDEN: I move -

Page 27, after line 5 - To insert the following new subclause -

(3) Notwithstanding anything in this section, persons employed under
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the Education Act 1928 and any Act which replaces it will be deemed to
be employed by the relevant Minister.

The amendment is the result of a number of concerns being expressed by people
currently employed by the Ministry of Education who fear that at some stage they may
no longer be employed by the ministry but by individual schools. If they are to be
employed by a representative body at schools they fear that they would not enjoy the
same collective benefits that they currently enjoy in employment by the ministry. The
fear is that people involved in the running of the schools may not have the necessary
skills or appropriate expectations in regard to what the employee should be doing or
should be paid, or what their conditions should be. Concerns have been reported in the
Press, and my electorate officer has received many communications from a variety of
people regarding this provision. The amendment is not outrageous. I urge the
Government to give it some consideration.
Hon PETER FOSS: We see no reason for a special provision for teachers or anyone else,
We oppose the amendment.
Hon JOH-N HALDEN: The point is that apart from teachers, employees at schools
include cleaners, gardeners and clerical staff.
The fears are that an organisation that runs a school may not have clear knowledge of the
appropriate expectations it should have of its employees, and for those reasons I hope the
Minister might reconsider.

Division

Amendment put and a division called for.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Noes.
Division resulted as follows -

Ayes (12)
Hon Kim Chance Hon N.D. Griffiths Hon Tom Stephens
Hon J.A. Cowdeil Hon John Halden Hoin Bob Thomas
Hon Cheryl Davenport Hon Mark Nevili Hon Doug Wenn
Hon Graham Edwards Hon Sun Piantadosi Hon Tom Helm (Teller)

Noes (17)
Hon George Cash Hon Barry House Hon R.G. Pike
Hon EU Charlton Hon P. Lightfoot Hlon B.M. Scott
Hon MJ. Cuiddle Hon P.14. Lockyer Hon W.N. Stretch
Hon B.K. Donaldson Hon Murray Montgomery Hon Derrick Ton]dinson
Hon Max Evans Hon N.F. Moore Hon Muriel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon

Amendment thus negatived.
Clause put and passed.
Clause 43: Matters that cannot be the subject af a workplace agreement -

lHon N.D. ORIFTS: This is not a matter of controversy.
Clause put and passed.
Clause 44: Agreement to prevail over certain written laws.-
Hon N.D. GRIFFITHS: I move -

Page 27, line 19 to page 28, line 6 - To delete the lines and substitute the
following -

enactment that makes provision for or in relation to the way in which
human resources are to be managed or administered in any part of the
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public sector, but does not include any provision of the Equal Opportunity
Act 1984 and the Occupational Health, Safety and Welfare Act 1984.

The amendment seeks to do a number of things. The agreement is to delete the wording
that is currently contained in subclause (2)(b). The right of appeal against a decision or
recommendation of an official performing any function of public sector management has
been enjoyed in the public sector for a significant period. Employees in the public sector
have access to appeal processes which enable them to challenge, as I understand it,
disciplinary action taken by the employer, promotional selection and reclassification
decisions. There is a significant difference between the operations of those involved in
the public sector and those involved in the private sector, in that in the day to day
operations of the public sector at every level there should be a prime concern for the
public interest The public sector is required to have standards which reflect its role in
our society. Unlike the private sector, the public sector must be concerned with the
general wellbeing of our society. In making those comments I am not criticising the
private sector in any way but merely pointing out that, although there may not be
anything wrong per se with a concern for self-interest, the concern for self-interest which
dominates the concerns of the private sector is inappropriate in the operations of the
public sector. It is for thai and other reasons, which I will not go into because I am
conscious of the hour, that the public sector should be treated and is treated differently in
many ways from the private sector.
The amendment also seeks to delete wording in subclause (2)(c), which empowers a
personnel body to determine the remuneration or other terms and conditions of
employment of officers or employees. The public sector is fundamentally different in its
concerns to the private sector. No doubt the disciples of Adam Smith would argue that
collectively what the private sector does is for the public good. However, the precise day
to day operations of the public sector and its requirement to have at all times the public
interest at the forefront require the public sector to be dealt with differently from the
private sector. Therefore, it is appropriate that the wording in clause 44(2)(c) also be
deleted. Additionally, the amendment proposes that the relevant enactments referred to
in clause 44(2) be redefined so that the Occupational Health, Safety and Welfar Act
1984 will not be in the category of relevant enactment. The proposed amnendmnent will
also delete the words in paragraph (d). Section 5 of the Occupational Health, Safety and
Welfare Act sets out a number of objects, such as to promote and secure the health, safety
and welfare of persons at work. The Act has particular relevance to the public sector: It
also has great relevance to the private sector. Clause 44 as it currently stands concludes
with the words "but does not include any provision of the Equal Opportunity Act 1984."
Is the Minister of the view that the Equal Opportunity Act should not be overridden by
this Bill if it becomes law?
Hon PETER FOSS: I am firmly of the opinion that the Equal Opportunity Act will not
be overridden. I make it absolutely clear that the Government's intention is to embrace
the principles of the Occupational Health, Safety and Welfare Act and the standards
contained within it. It has not been included in this Bill because the Government believes
that although the basic principle of that Act is excellently stared and should be upheld,
some of the procedural provisions in the Act have been less than desirable and are not
towards the main aim of the Act, but tend to be difficult and unwieldy. The Government
believes some of those procedures should be capable of being made more straightforward
and effective. As a Government, we would insist that any such agreement includes the
provisions which maintain the standards of the Occupational Health, Safety and Welfare
Act, even though it would not necessarily contain quite the same procedures as the Act.
Hon JOHN HALDEN: I know the procedure provisions; however, could the Minister
clarify the provisions that are causing the problems so that we may understand a little
better?
Hon PETER FOSS: I do not intend at this stage to redraft the Occupational Health,
Safety and Welfare Act procedures and outline where in detail the Government thinks
there are problems. The fact is that the Government expressed its concern about some of
those procedures during the passage of the legislation through the two Chambers. That
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does not necessarily mean that we still find difficulty with what we thought at the time
were the precise problems. The fact is that there have been some difficulties. The
Government intends considering those matters in workplace agreements in the public
sector. One of the important principles is that the standards should be maintaned. The
occupational health, safety and welfare procedures will be maintained within the
agreement.
Hon JOHN HALDEN: I did not receive an answer to my question, although I can
understand the Minister not warning to answer, that is his right. If the Government
accepted the amendment proposed by Hon Nick Griffiths, which would include the
Occupational Health, Safety and Welfare Act, and then amended that Act to modify the
procedures that were causing problems, I have difficulty in understanding why the
Minister would not accept this amendment. It is based on my view that were it included,
it would Aol necessarily be the Act as it is today; it would be the amendment to satisfy the
Government's concern at a future date.
Hon PETER FOSS: The suggestion Hon John Halden has made is excellent; however, I
think that it would work slightly differently. When we amend the Occupational Health,
Safety and Welfare Act so as to improve these procedures, we can put it back in this Bill.
Hon JOHN HALDEN: Being blunt and as honest as I can without trying to be
provocative at 4.18 am, the difficulty the Opposition would have with that is that the
Opposition would accept Hon Peter Foss' commitment, but would definitely not believe
for one second that the Minister in another place would incorporate such an amendment.
I know that Hon Peter Foss cannot make a commitment on the Minister's behalf. That is
why the Opposition continues to pursue this amendment. Our concerns and the
Government's aspirations and statements could be achieved all in one. I cannot see why,
if the Government is intending to adhere to the Occupational Health, Safety and Welfare
Act - if it wants to amend the Act, so be it - it cannot be included in this legislation and
the necessary protection we see as essential added, based on our scepticism of the
Minister in the other place.
Hon J.A. COWDELL: I have difficulty supporting clause 44. It may be due to lack of
understanding of the meaning of subclause (1), which states -

Subject to section 43, this Part and any workplace agreement have effect ...
and so on. Presumably, what we are referring to here by the nature of where it is located
in the Bill is any Public Service workplace agreement. Is that correct?
Hon Peter Foss: Yes; public sector.
Hon LA. COWDELL: So it has effect despite any relevant enactment that would
otherwise apply. Then the clause defines "relevant enactment". What about non-relevant
enactment under this clause? If it has effect, does it not have effect per se regardless of
whether it is a relevant enactment or a non-relevant enactment? I do not quite
understand.
Hon PETER FOSS: The word "despite" is now used by parliamentary draftsmen instead
of the word "notwithstanding". It means that if it is not one of those enactments which
are defined as being a relevant enactment, that enactment will have its effect, and the
workplace agreement cannot negate the effect of that Act.
Hon J.A. COWDELL: Why is it necessary to mention the Equal Opportunity Act 1984?
Are other Acts therefore insecure by virtue of having to mention that one?
Hon PETER FOSS: It is not a relevant enactment unless it is defined by (a), (b), (c) or
(d). However, even if it falls within the definition of a relevant enactment, paragraph (e)
is an exception. Therefore, although it would otherwise fall within (a), (b), (c) or (d), it
does not because it is an exception. But anything that does not fall within (a), (b), (c) or
(d) does not need to be excepted.
Hon J.A. COWDELL: Does this clause have a similar effect to an enactment under the
Electoral Act which requires that a public sector employee should be allowed time off
work to vote on polling days? Is that a relevant enactment that will be effectively
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overridden by a workplace agreement? Could there be a workplace agreement by virtue
of clause 44(l) that could override the entitlement of public servants to have time off if
they are required to vote on an election day under the State Electoral Act?
Hon Peter Foss: Could the member refer me to the particular provision of the Electoral
Act to which he is referring?
Hon J.A. COWDELL: I do not have the Electoral Act before me, but many members
will be aware that the Electoral Act contains a section which requires an employer to
allow an employee up to two hours off to vote at an election.
Hon Peter Foss: But thac is not relating to the public sector.
Hon J.A. COWDELL: Presumably it applies to everyone. The public sector is an
employer as well. The Police Force and the State Emergency Service are presumably
still bound, as is the State Government or a State instrumentality, to let their employees
off for the specified time. Assuming that some employees in both the public sector and
the private sector are rostered on duty on polling day, both sectors are required to give
them time off to vote. It may not occur with the private sector, but there would be
employees under the public sector who would have this right overridden by a workplace
agreement.
Hon TOM HELM: When the Minister responded to Hon Tom Stephens on clause 37, he
told the Committee that clause 38 resolved Hon Tom Stephens' problem relating to the
Secrecy Act and confidentiality. The Minister subsequently agreed to an amendment to
clause 38(2)(b). I bring the matter to the Minister's attention in an endeavour to convince
him on the matter. The amendment to this clause invokes the provisions of the Equal
Opportunity Act and the Occupational Health, Safety and Welfare Act of 1984. As was
painted out by John Halden, it has been generally agreed - it has certainly been agreed by
this Parliament - that the Occupational Health, Safety and Welfare Act is a good thing
and useful for the wellbeing of workers in this State. The Minister did not argue about
that provision. He said that there were provisions of the Occupational Health, Safety and
Welfare Act that certainly contributed to the wellbeing of people, but there were some
faults within it that needed attention. As Hon John Halden said, if there were faults in it,
they could be addressed by amending the Act to suit the new Government's philosophy.
That is a reasonable proposition.
If the Government does not accept the argument on this - and the Minister has not - I
should point out where that takes us. In these matters, because the Occupational Health,
Safety and Welfare Act plays no part in this clause or in this Bill, it becomes the
responsibility of a relevant officer to look after the occupational health, safety and
welfare of those people who work under him or for whom he is responsible. I am
attempting to point out that it takes us back to the situation in which we have always
been. Some changes were brought about by agreement. The Minister has said that the
Government is substantially in agreement with the Occupational Health, Safety and
Welfare Act but is proposing to bring about some changes that fit in better with its
philosophy.
Hon Peter Foss: To make it more practical rather than to change its philosophy.
Hon TOM HELM: That is fine. I am saying that, if the amendment were not before us
in regard to health and safety, we would be left with the individual person in charge of
the workplace taking that responsibility, which is how it was before 1984. 1 am
concerned that, if we return to that provision, we are in the same position as applies under
clause 37, where we all thought that matters of confidentiality could be addressed in
more detail under clause 38; however, when we analysed clause 38 we found that
changes had to be made, and this was done with the agreement of the Minister. I am
trying to stress that if the amendment is not acceptable to the Minister, we should revert
to a position with which this Government when in Opposition did not agree. For the
most part, I think it made subsequent amendments to the proposal by the then Labor
Government concerning the enactment of the Occupational Health, Safety and Welfare
Bill. By the time this Workplace Agreements Bill is implemented the Government will
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have had the opportunity of amending the Occupational Health, Safety and Welfare Act
to best suit its requirements rather than leave it as open as it now stands. It will be a
mistake to leave it open and the thrust of the legislation to rake us into a different and
more modem era will be lost.
Hon PETER FOSS: I have not had an opportunity to examine the Electoral Act.
However, I have considered the nature of what was outlined by Hon John Cowdell in
conjunction with clause 44(2) of this Bill. It does not apply to the Electoral Act.

Division

Amendment put and a division called for.
Bells rang and the Committee divided.
The CHAIRMAN (Hon Barry House): Before the tellers tell, I cast my vote with the
Noes.
Division resulted as follows -

Ayes (11)
M-on Kim Chance Ho~a N.D. Griffits Hon Bob Toomas
Hon J.A. Cowdell Hon John H-alden Hon Doug Wenn
B-on Cheryl Davenport Hon Sam Piantadosi Mon Tom Helm (Teller)
Hon Graham Edwards Hion Tom Stephens

Noes (17)
Hon George Cash Hon Barry House Hon R.G. Pike
Hon E.J. Charlton Hon P.R. Lightfoot Hon B.M. Scott
Hon Mi. Criddle Hon P.H. Loctcyer Hon Wit. Stretch
Hon B.K. Donaldson Hon Murray Montgomery Hon Derrick Tomlinson
Hon Max Evans Hon NP. Moore Hon Muriel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon

Amendment thus negatived.
Hon JOHN HAL-DEN: Having attempted to strengthen this clause with the defeated
amiendment, it is incumbent I put the Opposition's clear views and seek the Committee's
support to defeat the clause. Public servants have access to appeal processes which
enable them to challenge disciplinary action, promotional selection and reclassification
decisions. Those rights will be removed under subclause (2). Without wishing to go
over the top, subclause (2)(c) is sinister. Presumably it will override the Industrial
Relations Commission, the Public Service arbitrator, the teachers' tribunal and the coal
miners' tribunal.
Subclause (l)(b) establishes a tribunal to override the terms and conditions of
employment. For many years, this Parliament has had enshrined in legislation certain
terms and conditions of employment for public servants. This Government wants to
establish an executive which will overrule decisions of this Parliament which have been
contemplated over many years. As I said, it is a sinister provision. I always thought the
Parliament's requirement to look after workers' terms and conditions could not be
reconciled with the establishment of an unelected tribunal with unstated powers to
overrule legislation, which is the hallmark of this clause.
Subclause (2)(d) should not be dwelt on for too long except that it is a cornerstone of this
legislation. Widespread and far-reaching powers are encompassed by this clause. They
are so far reaching and so mean in terms of giving workers in the public sector
protection, that the clause did not originally include the reference to the Equal
Opportunity Act in line 5 on page 28. The Bill was drafted with every intention to
remove as many rights, terms and conditions as possible from workers. The impact of
this clause on public sector workers highlights the Government's effort to reduce
workers' terms and conditions. The only concession is the reference made to the Equal
Opportunity Act. I hope that the Government will back away from its ideological
commitment to attack workers in this State. Under these provisions, there will be no
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opportunity for an officer to appeal against disciplinary action for promotional selection
or reclassification decisions.
Hon N.D. GRIFFITHS: Clause 44(2)(d) causes me concern. Hon John Halden has
referred to its effect on workers. I cannot see our concerns being met. However, maybe
the Minister will go same way towards placating us by indicating, if anything, whether
the Government has in mind replacing the current regime that exists with regard to right
of appeal against decisions or recommendations of officials performing the function of
public sector management.
Hon PETER FOSS: What will be the situation is a matter of agreement between the
pantics. However, it is quite plainly intended that that is capable of being eliminated and
is also capable of being retained in one way or Mnother in the agreement. It is a matter of
what the parties agree to.
Hon JOHN HALDEN: I do not believe that the Opposition will accept the Minister's
comments with warmth and great miust because it is clear that this is one of the more
sinister clauses.
Hon TOM HELM: This would be a good opportunity for the Minister to explain where
the thrust for this clause came from. Members on this side of the Chamber have spoken
about their being lobbied by various sections of the work force and unions about their
concerns and we have brought those concerns to the attention of the Minister.
Hon Peter Foss: It came from within the Public Service.
Hon N.D. GRIFFITHS: I am concerned about different types of public sector employees
and their relationship with those above them in the hierarchy. How will police officers
and teachers cope with the proposed changes? I will not ask about Westrail workers
because one of the Minister's colleagues wants to get rid of them. I note the Minister for
Education is here. I always enjoy listening to the Minister, and perhaps he can throw
some light on what he has in mind. The Minister for Transport has a lot to do with public
sector employees, and I am sure he has an interest in their future. Similarly, I suggest the
Minister for Finance has a significant say in what happens to public sector employees.
and he may wish to make a contribution and inform the Chamber about what he has in
mind in regard to the application of this clause to his portfolios.
Hon PETER FOSS: Workplace agreements are intended to be fresh ground. They will
not operate in the conventional way that industrial relations is carried out in this country,
where everyone has to follow particular centrally set rules. We intend to give people the
opportunity of working out their own regime and of entering into agreements which suit
them and everyone involved. The Opposition seems to think the Government will come
along and dictate what will happen, rather than have people in the workplace see ways in
which benefits can accrue to them, their employer and the State by coming up with new
ideas and better ways of arranging their employment. It is not a matter of the
Government saying what it envisages or of the Government dictating. It is not even a
matter of the goad old peak body syndrome, where an agreement is struck between the
peak bodies and everyone has to go along with it. Members opposite are talking the
language of the Industrial Relations Act when they talk about employers setting up a
regime that will apply across the board. It will not work that way. It will be a matter of
people being persuaded that a new set of circumstances and conditions for employment is
to the mutual benefit of both employer and employee.
Hon N.D. GRIFFITHS: When I posed those questions to the Minister, I was not talking
in terms of the Industrial Relations Act. I was trying to find out from the Minister, for
the benefit of members of this Chamber and the people of Western Australia, just what
the Government had in mind. I regret that the Minister's answer has not indicated
anything. He has used a number of phrases which he and others have used many times in
recent months in regard to this trifecta of industrial relations Bills. It is just rhetoric
about some brave new world. We are interested in knowing precisely how these Bills
will work, and we are entitled to know, not just because we are members of this Chamber
but because we represent people who will be affected by what the Government is
proposing with its rather broad brush approach at this time.
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Division
Clause put and a division called for.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Ayes.
Division resulted as follows -

Ayes (17)

Hon George Cash Hon Barry House Han Rfl. Pike
Hon EJ. Charhon Hon P.R. Lightfoot Hon B.M. Scott
Hon MJ. Criddle Hon P.11. Lockyer Hon W.N. Stretch
Hon B.K. Donaldson lHon Murray Montgomery Hon Derrick Tomlinson
Hon Max Evans Hon NEF Moore Hon Muriel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon

Noes (10)
Hon Kim Chance Hon N.D, Cyhiffit Hon Doug Wenn
Hon J.A. Cowden Hon John 1-alden Hon Tom Helm (Teller)
Hon Cheryl Davenport Hon Sam Piantadosi
Hon Graham Edwards Hon Bob Thomas

Clause thus passed.
Clause 45: Keeping of employment records.-
Hon KIM CHANCE: I move -

Page 29, lines 14 and 15 - To delete the lines and substitute the following -

paid or unpaid;
(e) the times at which the employee Commences and ceases work on

each day;
(f) the hourly rates, allowances, loadings and penalty rates paid to the

employee; and
(g) other matters prescribed by the regulations.

This is a very simple amendment, particularly in the context of some of the more
complex clauses and amendments. The intention of the amnendment is to ensure that
detailed records are, kept of times and wages. The effect of the amendment is to leave in
place subclauses (1) and (2) and to add the additional paragraphs (e), (f) and (g).
Subclause (2) readls, 'An employer must ensure that details are recorded of . . ." The
addition is char details shall be recorded of the times at which the employee Commences
and ceases work on each day, the hourly rates, allowances, loadings and penalty rates
paid to the employee and other matters prescribed by the regulations. Paragraph (g) is
equivalent to paragraph (e) in the clause as printed.
The information required to be kept by employers under this clause would not enable an
employee to do a detailed check on the records to determine whether he or she has been
paid correctly in accordance with the workplace agreement. It is an essential requirement
of any audit of either an award or a workplace agreement. I do not see any real
difference whether we are dealing with an award or an agreement. Probably, with an
agreement it is even more important considering the legal nature of the contract which is
inherent to either collective or individual workplace agreements. It is probably even
more important that the means for the employee and, if necessary, the employer, or the
agent of either, is to have access to accurate and detailed records. The need to include
the employer, as I do - is so that the employer can have a means of protection against
fraudulent claims by an employee, or the employee's agent, that the contract has been
broken. Provided the records were kept in such detail it would provide protection for the
employer if that were to happen.
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Obviously it is also necessary for the employee to be able to check and ensure that the
agreement has been adhered to. It will be seen from the existing paragraphs of clause
45(2) that there is currently no requirement for the employer to keep records of times,
dates or hours of work. Any argument about overtime or extra time need not be argued
in this context. The reason I say that is that, provided a workplace agreement has
allowed for penalty rates, or where it has not, it is largely irrelevant, because paragraph
(f) requires that there be a statement of hourly rates, allowances and loadings, and penalty
rates paid for the employee included in the records kept by the employer.
This amendment is sufficiently detailed not to require a grat deal more explanation. The
need for it is clear. The clause is deficient in not providing protection for employers and
employees.
Hon PETER FOSS: The Government opposes the amendment. Paragraph (0) is trying to
put back the sorts of things that precisely are the problems in the current regime. That is
exactly the intent, to allow that attitude and approach to things to come back in again. As
far as we are concerned, the other needs to be required. In any event, we can add matters
by regulation, and should such a need arise, we can do so. The Government opposes the
amendment.
Hon JOHN HALDEN: The keeping of records of hourly rates, allowances, loadings and
penalty rates is a procedure with the current system -

Hon Peter Foss: No. The terminology and the obsession with it, is the problem - not the
keeping of records.
Hon JOHN HALDEN: I do not see how the keeping of records is such a problem.
Surely that requirement would be of assistance to both the employee and the employer,
but particularly the employee. How would we advocate that the employee would have
access to a claim that he had been underpaid if records were not kept?
Hon Peter Foss: He could keep them. There is nothing to stop him.
Hon JOH4N HALDEN: So, it is not compulsory?
Hon Peter Foss: That is right.
Hon JOHN HALDEN: If we are not to have this fundamental level of protection for
workers, all of our comments about the Bill - and the other Bills - will come home to
roost. The theme of the debate at the moment is that everything we have said is correct.
One could not reach any other conclusion.
Hon PETER FOSS: It is all there. How do we explain the items mentioned in subclause
(2)? We must keep proper records. The member is trying to require people to include
such things as penalty rates, loadings and allowances. The member is crying to build in
old structures that must be shown. Of course, to keep a record of any correctness, the
information will have to be there. The member is trying to build everyone into the
straight-jacket of the current system.
Hon JOHN HALDEN: With Workplace agreements, we are talking about putting in the
previously negotiated matters and placing them on the record.
Hon Tom Helm: And those agreed to.
Hon JOHN HALDEN: Exactly. How can the Minister possibly object? The times
people commence work each day, and so on, have been agreed to.
Hon Peter Foss: It is not necessary.
Hon JOHN HALDEN: If someone wants to prove a case for being underpaid or
overpaid -

Hon Peter Foss: The member might like to include the colour of the lines, or whether it
will be on white paper, typed in black ink, or whether the colours will be on prescribed
paper - we do not need to put everything down.
Hon JOHN HALDEN: We only require paragraphs (e) and (0. I understand the
Minister's obsession but this is laissez faire going wild.
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Hon Peter Foss: We will have proper records without a definition of every single dot and
cross.
Hon JOHN HALDEN: We are seeking to provide six pieces of information, not every
little detail. To speak of every little detail is a gross exaggeration. Six particular points
are not. As we have said before it goes to prove quite clearly -

Hon Peter Foss: It might prove it in your mind, but you had it proved in your mind
irrespective of what happens.
Hon JOHN HALDEN: Whether it was proved in my mind or not, these points would
prove it in anybody's mind.
Hon KIM CHANCE: I have listened wit great car to what the Minister has just said. It
is hard to believe that the Minister not only did not welcome this with open arms but also
did not want to know about it at all. All this amendment does is seek to provide the
means for adequate protection for both parties of a workplace agreement. Consider what*
the Bill already says. It requires that the employer must ensure that details are recorded
of the employee's name and the date of birth in some circumstances. It requires that the
workplace agreement be recorded, which is fine. It requires that the gross and net
amounts paid to the employee under the agreement and all deductions and the reasons for
them are kept. Why go that far and not the rest? The reason is the requirement of the
Australian Tax Act. Subclause (d) states that all leave taken by the employee, whether
paid, partly paid or unpaid, should be recorded.
The Minister and others in the Government have told us quite clearly about the benefits
of the flexibility provided in workplace contacts. The flexibility may well include, even
though it does not have to, allowances, loadings and penalty rates. The contracts may
well include variable hourly rates, depending on shift or seasonal work, as is common in
the farming industry where rates vary according to the season. If we have all these
variables, which best suit both the employer and employee panies to the contract, surely
the potential is obvious for misunderstandings to develop later. An employee might say,
"In November my hourly rate might rise from $10 to $14." and then the employer might
say it will start in December and not November. It is necessary to have that recorded to
ensure that when the employer says, "I paid you $14 right through last November and
you owe me $4 for that pay through November" -

Hon Tom Helm: There was a workplace agreement then.
Hon KIM CHANCE: Yes, indeed. Without having the details of the workplace
agreement which specify the variable rates applicable under the contract and, secondly
and most importantly, the rates paid according to that contract recorded, one has a dispute
which is well nigh insoluble. This is not very complex, and that is why I was amazed and
appal led.
Hon Peter Foss: Quite appalling?
Hon KIM CHANCE: We found it appalling that the Government would nor even
consider taking it on board. Does the Minister see circumstances like that being solved
without the requirement for these variable rates to be recorded?
Hon PETER FOSS: I think the member has missed the point. He is talking about
requirements for them to be recorded as opposed to the fact that they may be recorded.
What one is required to keep is the gross and net amounts paid, and presumably when
they ame calculated people keep some record of them. What the member is trying to do is
to say that how people arrive at the amounts must be shown, as opposed to the amount
being shown. The regulations may very well deal with that. I am surprised the member
has not gone so far as to say what size paper it should be written on and whether it should
be written across the page or down. That is the sort of detail he is getting into. The
important thing is that the pay be recorded. I am not saying that people should not keep
those details, but I am saying it is not one of the requirements here. We must understand
the distinction between how much of the working papers and methods are prescribed in
the Act as opposed to any regulations. I am sure it will not be in the regulations, for
instance, that people must keep the little bits of scrappy paper they might have done
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scratch work on to work things out or that they must keep a photocopy of the calculator
they used to make the calculations. What the member is trying to do is to record for all
time how people calculate the rate. Let us just put down the details that need to be
recorded. Below that we may have some ways of arriving at that included in the
regulations and below that other things people might do which one does not bother to put
into regulations. Let us get our hierarchy of regulations right. The member seems to
assume that everything must be in the Act, that everything must be prescribed and there
is no allowance for some reasonable business practice to exist. I do not make that
assumption.
Hon TOM HELM: I have great pleasure in reminding the Minister of his stand when he
was on this side of the House with regard to Government by regulation.
Hon Peter Foss: I was always for broad brush Acts without a lot of prescription. That is
totally consistent.
Hon TOM HELM: I misunderstood the Minister then and I misunderstand him now.
Hon Peter Foss: I will send him my maiden speech. I have a few copies left.
Hon TOM HELM: I have no doubt he has. This employment record was not intended to
be, and we weir not going to ask for it to be, fireproof. The person taking responsibility
for this Bill in the lower House was rightly or wrongly accused that when he was the
employer of cleaning contractors a fire occurred which destroyed some work records.
We are not asking for coloured paper or any of those things. There is a possibility that
these records, even though there is a small amount of detail on them, will not be written
on fireproof tablets. To make sure that the Minister in this place, who is the sucker who
has to carry this Bill through the upper House, can come out with some integrity, we are
not asking that this be on fireproof paper so they cannot be destroyed by some future
cleaning contractor, who might happen to be the Minister for Labour Relations.
Hon N.D. GRIFFITHS: The Minister's comments lead me to the conclusion that he is
concerned that what an employer is required to do is not too onerous. Clause 45(2)(b)
states that an employer must ensure that details are recorded of the workplace agreement
that applies. Surely it would be less onerous for an employer to merely have a copy of
the workplace agreement for someone to inspect in accord with what is to come in the
next clause, than to go through the process of deciding what were the details and what
were not the details. I invite the Minister's comments.
Amendment put and negatived.
Hon DOUG WENN: I move -

Page 29, line 8 - To delete "21 " and substitute "18".
I gave notice to the Minister in my speech during the second reading debate that I would
be challenging his emphasis put on the age limit within this Bill. Paragraph (a) states that
the employee's name, and if the employee is under 21 years of age, his date of birth must
be recorded. Hon Nick Griffiths advised me that in 1970 this State reduced the age of
adulthood from 21 to 18 to give individuals the right to vote- Unless the Minister can
give me a better explanation of why we are going back to the age of 21 in clause
45(2)(a), I will push for this amendment.
Hon PETER FOSS: The Moinimum Conditions of Employment Bill contains provision
for junior rates which relate up to the age of 2 1.
Hon DOUG WENN: I suggest that the Minister talk to some of the managers of the fast
food takeaway industry in this State and throughout Australia where they recognise that
the age of 18 is the age of adulthood. Therefore, most of the time management gets rid of
their staff over that age because they do not want to pay adult wages. I believe the
Minister should look seriously at this clause, as should all members of the Government,
because we have now given the consent for 18 year olds to go to war and carry a gun
overseas on behalf of our country. We have given them voting rights. I do not know
how many in the Minister's electorate were old enough to vote and voted for him. The
whole Bill has taken a massive backward step; it should recognise the age of 18 years.
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We have also consented to the age of 18 for a person to become an adult in this State. I
stand strongly by the amendment I move.
Hon N.D. GRIFFITHS: I listened with interest to what Hon Doug Wenn has said. I am
of the view that he deserves an answer from the Minister.
Hon Peter Foss: I gave him one.
Hon N.D. GRIF7FITHS: He deserves a proper answer from the Minister. In the light of
Hon Doug Wenn's comments, it is appropriate that the Minister explain where he differs
in philosophy from the late Sir David Brand, who treated this community well. This
Minister seems to have taken a far different tack with this legislation.

Division
Amendment put and a division called for.
Bells rung and the Committee divided.
The DEPUTY CHAIRMAN (Hon Derrick Tomlinson): Before the tellers tell, I cast my
vote with the Noes.
Division resulted as follows -

Ayes (11)
Hon im Chance Hon N.D. Griffithis Hon Bob Thomas
Hon LA. Cowdell Hon John Halden Hon Doug Wenn
Hon Cheryl Davenport Hon Sam Piantadosi Hon Tom Helm (Teller)
Hon Graham Edwards Hon Tom Stephens

Noes (17)
Hon George Cash Hon Barry House Hon R.G. Pike
Hon E.i. Charltn Hon P.R. Lightfoot Hon B.M. Scott
Hon MiJ. Criddle Hon P.H. Lockyer Hon W.N. Stretch
Hon B.K. Donaldson Hon Murray Montgomery Hon Derrick Tomlinson
Hon Max Evans Hon N.P. Moore Hon Muriel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon

Amendment thus negatived.
Hon KIM CHANCE: I wish to ask a question of the Minister on the maintenance of
records. Has he considered that it may be advisable that the employer should be required
to advise dhe commissioner within a certain time - perhaps 24 hours - if records have
been destroyed? It has already been stated that the Minister for Labour Relations had an
accident which later caused an embarrassing situation for him. Has consideration been
given to the fact that, if such a fire were to occur in future, the Minister could have been
protected by a requirement that he advise the commissioner within 24 hours of that
happening rather than waiting for an investigation to occur?
Hon PETER FOSS: I am sure that we could bring in all sorts of regulations. We have
not even thought of doing that for people under awards or people who arm not under
awards. I suppose that we could contemplate a general amendment requiring everybody
who suffers an accident which interferes with their records to tell somebody about it.

Hon K~im Chance: It is probably a good idea. This is just the place to start.
Hon PETER FOSS: 'he member might think it a good idea, but I must say that I am
surprised to hear it from a farmer who is at least a small businessman. I would have
thought that he spends enough time filling in senseless records and Bureau of Statistics
forms.
Hon Krim Chance: I keep them too well to burn them in embarrassing moments.
Hon PETER FOSS: If the member did that, it would require one more regulation. I am
sure that, if a person were to accidentally destroy records and wanted to write a letter to
tell the commissioner, he would be very happy to receive it.
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Clause put and passed.
Clause 46: Access to records kept by employer -

Hon KIM CHANCE: I move -

Page 30, line I11 - To delete the word "and".
Page 30, line 13 - To delete the line and substitute the following -

in writing by the Commissioner and
(d) a representative of an organization of employees with whom the

employee is entitled to membership authorized in writing by the
organization.

Paragraph (d) of subclause (2) gives unions the right to inspect records. Most awards
provide that unions should have access to time and wages records. This is simply a
recognition that this is a process which should properly continue. The Minister has
indicated that he is keen for unions to take advantage of the benefits that he sees coming
from this new and exciting form of industrial relations. I hasten to add that they were his
words, not mine. However, if the Minister is keen that unions do adapt to the system,
which would be about the kindest words that I could use in respect to the unions' attitude
to the new system, it is necessary that they not be handicapped by being denied access to
time and wages records, which is the only means a union has of ensuring that an
employer is abiding by the terms of its contract with its employees.
Hon Sam Piantadosi: Safeguarding the members' interests.
Hon KIM CHANCE: And, in so doing, safeguarding the members' interests. This
amendment seeks to continue the current arrangement where unions have that access. It
ensures also that records may be taken by an independent agent - it may be an agent of
the commission - to confirm or otherwise establish not only that employees are being
paid properly but also that proper circumstances are being provided in line with the
collective or the individual workplace agreement.
Hon PETER FOSS: Unions do have an opportunity under clause 46(2)(b), which refers
to a person authorised in writing by the employee. This amendment is another blatant
attempt to get the unions that compulsory foot in the door irrespective of whether they
are wanted by the employee. Members are not happy enough that it is authorised by the
employee. They want to be in there irrespective of whether the employee wants them in
there. There goes the chokce. The unions want to have that right if employees not only
are members of the union, but also are entitled to membership. The amendment refers to
a representative of an organisation of employees with whom the employee is entitled to
membership authorised in writing by the organisation. That would overrule what we
previously decided in this Chamber - that unions, without the approval of the employer,
be not allowed to have access to the details of the agreement. If the union could look at
the wages book against the will of the employee, it would have an entitlement to know
the terms of the agreement, contrary to what we have already decided. The Government
is very happy for unions to have an involvement, provided the employees want them to.
If the employees want them to, they can authorise them under (2)(b). If they do not want
them to, quite rightly, with the choice that they have, they do not have to have them.
Hon SAM PIANTADOSI: I support the amendment moved by Hon Kim Chance. In
doing so, I seek clarification from the Minister on this clause. If an individual employee
nominated the union in writing to inspect the records on his behalf on I January 1994,
would that request in writing apply for the following 12 months? Or would the Minister
deem it to be that on every occasion that the records were required to be inspected the
individual would have to put in a written request? Could he nominate that his request
apply for a 12 month period from 1 January?
Hon PETER FOSS: The general law would be that a person could be authorised. There
are two factual questions: Whether the person has been authorised and whether that
authorisation is in writing. If both those facts exist, a person would be entitled to have a
look. There is no time limit on it, but it can be withdrawn at any time and it can be given
at any time. It could last for as long as the person is happy.
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Hon Sam Piantadosi: Can they stipulate 12 months?
Hon PETER FOSS: Yes, but they can still cancel it if they want to. To overcome any
concerns of the employer about whether it was still current it could be authorised for
12 months from the day, but the next day it could be cancelled.
Hon JOHN HALDEN: One of the great concerns of workers is that, if they have what
they believe is a legitimate concern and call in the union and the employer finds out that
they had the temerity to demand their entitlements, they quickly and often find
themselves outside the gate. This provision places workers in jeopardy yet again.
Presumably one must show the employers the signed authorisation to gain access to the
records. The employer will know which employee had the temerity to sign it and he
could be victimised. I hope whoever drafted this drivel did not think we would not know
that. The intention here is clear, but our amendment is likewise clear and we support the
amendment proposed for this section.
Hon Peter Foss: Any such dismissal referred to by Hon John Halden would of course be
harsh and oppressive.
Hon JOHN HALDEN: I am glad we have raised that. "Harsh and oppressive" could
cause many interpretation problems. Those words are included in this clause for the
same reason. A pedantic lawyer - I do not know any, but I am sure there are some - will
argue whether it was really harsh and oppressive.
Hon N.D. Giriffiths: Harsh and oppressive is used by the Minister because it typifies the
effect of this Bill.
Hon JOHN HALDEN: It may well have been tricky but the Minister in his normal
cavalier style, thinking he would out smart us at the pass, went for harsh and oppressive.
That is another problem that will not help workers. Again, if the draftsperson of this
legislation thinks we are silly enough to not know what the game is, he is not as smart as
he thinks.
Hon KIM CHANCE: I am surprised the Minister has raised the question of harsh and
oppressive in this context. The matter was raised in the context of an employee who had
authorised a person to check on that employee's wage book and records, and the
employer being alerted to the fact that on what may well be a non-union site he had an
employee who was a member of the union. Hon John Halden explained how that person
might well be victimised as a result. It makes no difference whether that employee was
legally protected from unfair dismissal either by harsh or oppressive means, provided that
employer does not sack that employee.
Surely the Minister will understand there are other forms of intimidation which go well
beyond the question of dismissal. If one really wants to get rid of a worker without
sacking him 1 000 different ways of doing that are possible. The worker can be given the
dirtiest, nastiest, most lonely, isolated, dangerous, smelliest jobs on site. Perhaps the
Minister has not worked on sites where that has happened. I most certainly have and it is
not pretty. However, it is entirely within the law. I am sure the Minister will recognise
that on some occasions same employees will be victimised by employers if they are
identified as being members of a union. His use of the words "harsh and oppressive" will
obviously apply only if we are talking about dismissal.
The other concern I have on this question is the number of tip-offs I get about abuses of
the award system, which presumably can happen under a contract system. They concern
people whose employers are breaking the law by providing less than adequate wages and
conditions. We are sometimes asked to have someone investigate an employee's records
without telling the employer who tipped us off because the informants do not want to be
identified. This happened to the employee of a current member of Parliament who
thought he was being paid under the award. On investigation I found that he was being
underpaid by about $3.50 an hour. He did not want to tell me whom the member was.
This member of Parliament was not exactly playing the game, although once it was
pointed out that he was breaking the law, he very quickly put the situation right. I think
the Minister should recognise the potential for that situation and accept that there are
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cases where people need the protection of some anonymity. Until this clause contains the
amendment, that anonymity is well and ntuy blown.

Division
Amendment put and a division called for.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers cell, I cast my vote with the Noes.
Division resulted as follows.-

Ayes (11)
Hon Kim Chance H-on N.D. Grirfflths Hon Bob Thomas
Hoin J.A. Cowdell Hon John Haiden Hon Doug Wenn
Ron Cheryl Davenport Hon Sam Piancadosi Hon Tomi Helm, (Telle)
Hon Graham Edwards Hon Tom Stephens

Noes (17)
Hon George Cash Hon Barry House Hon R.G. Pike
Hon E.J. Charlton Hon. P.R. Lightfoot Hon B.M. Scott
Hon M.J. Cuiddle Hon P.H. Lockyer Hon W.N. Stretch
Hon B.K Donaldson Hon Murry Montgomery Han Derrick Tomnson
Hon Max Evans Hon N.F. Moore Hon Muriel Patterson (Teller)
Hon Peter Foss Hon M.D: Nixon

Amendment thus negatived.
Clause put and passed.
Clause 47: Definitions-

Point of Order
Hon N.D. GRIFFITHS: The definition of "unfair" in this clause contradicts the
determination by the Committee of clause 17. Under that clause, unfair, harsh and
oppressive are distinct. However, under this clause, harsh and oppressive are included in
the definition of unfair.
The CHAIRMAN: Order! It is not a matter for the Chair to determine; it is a matter of
interpretation.

Comm'ittee Resumed
Hon N-D. GRIFFITHS: [ move -

Page 32, lines 10 and 11I - To delete the lines.
I have pointed out the treatment of this issue in a clause that has been dealt with already
by the Committee. You, Mr Chairman, said previously that it is a matter for
interpretation- However, it is not something that the Parliament should have the courts
get into. When we consider legislation it is our duty to minimise litigation rather than
encourage it. I am concerned that it may be argued that the meaning of 'unfair" in
respect of unfair dismissal may be changed. I would be more concerned if the argument
were successful. However, initially I am concerned that it may be argued that in some
ways the meaning of "unfair" has changed. I suggest that unfair has a lesser raring than
harsh and oppressive. The difficulty that may occur is that the meaning of "unfair",
which is something that has been commented on in many cases and has been dealt with
by the Industrial Relations Commission, is fairly well settled. I am concerned that this
well settled arrangement may be changed. I would be obliged if the Minister would say
why this definition is worded the way it is. Have some agents or counsel of the Chamber
of Commert-e and Industry decided to put it into their instructions to see what sort of
result it would lead to, or is it part of a brave new world in legal interpretation or
designed to encourage a new bout of litigation from which workers are precluded
because of the Rolls Royce justice regime chat the Government is crying to put in place
by the measures contained in the Bill?

5773



Hon PETER FOSS: The intent is to extend the cover for workers so that they are covered
for not only unfair but also harsh or oppressive dismissal.
Hon N.D. GRIFFIT HS: Given what the Minister has said, it would be preferable to
amend this definition to take into account the Minister's words, because, as I read it, it
does not reflect what the Minister has said. I therefore invite the Minister to defer
consideration of this clause so that an appropriate amendment can be drawn up to give
effect to his words. 1 think I said about this time yesterday that it is not the Opposition's
job, particularly at this time of the day, to draft amendments of that nature.
Hon PETER FOSS: I ant happy with the amendment as it is and believe it says what I
said it says.

Division
Amendment put and a division called for.
Dells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Noes.
Division resulted as follows -

Ayes (11)

Hon Kim Chance Hon N.D. Grffths Hon Bob Thomas
[ton J.A. Cowdell Hon John Halden Hon Doug Wenn
Hon Cheryl Davenport Hon Sam Pianwadosi Hon Tom Helm (Teller)
Hon Graham Edwards Hon Tom Stephens

Noes (17)

Hon George Cash Hon Barry House Hon ROG. Pike
Hon E.J. Chariton Hon P.R. Lightfoot Hon B.M. Scott
Hon M.J. Cuiddle Hon P.M. Lockyer Hon W.N Stretch
Hon B.K. Donaldson Hon Murray Montgomery [Horn Derrick Tomlinson
Hon Max Evans Hon NSE. Moore Hon Muriel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon

Amendment thus negatived.
Clause put and passed.
Clause 48: Actions for breach of agreement etc.-
Hon KIM CHANCE: I move -

Page 32, lines 22 to 26 - To delete subclause (2).
The amendments to the last couple of clauses were relatively simple. This clause,
particularly subclause (2), makes me feel sick, and I promise the Minister that we will not
go hastily tough this clause. I promise the Minister that he will get very familiar with
this clause because we will be around for a while on this one. The purpose of subclause
(2) is about the most cynical exercise I have ever seen, because it makes a mockery out of
everything that the Minister has said about wishing to se unions adapt and, indeed,
flourish under these new arrangements. It means that everything the Minister has said in
that regard is insincere, unless he is prepared to see the justice of our case. The intent of
subclause (2) is to ensure that it is inevitable that every union, certainly every union of
any size and substance, is tied up permanently in the Industrial Magistrate's Court
defending pettifogging claims which come from employers with an axe to grind and even
from employees with an axe to grind, because any big union - imagine a union of some
170 000 to 200 000 members - will always be in dispute.
Hon E.J. Charlton: There would not be any with that number.
Hon KIM CHANCE: Unions of that size in Western Australia include the Federated
Miscellaneous Workers Union of Australia and the Metals and Engineering Workers
Union, both big unions. Nationally, the Australian Workers Union is a big union. All of
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them would have memberships in the terms I have mentioned on a national scale, not
simply in Western Austalia. All the unions have sufficient strength and clout not only to
survive but also probably to flourish regardless of the laws in Western Australia and the
failed laws in Victoria. As a result of subclause (2) the unions would not be able to spend
time serving the interests of their members. That'uime would be spent restructuring,
changing, and adapting to the new laws. The time would not be spent in the manner that
the Minister has so insincerely suggested, because the subclause will mean that the
unions will be tied up defending claims which may or may not be significant.
Frequently, the claims may have significance, but frequently the claims will go against
the unions because eventually if they defend cases in sufficient number, some will be
lost. That is inevitable.
The amendment seeks to delete subelause (2). That subclause enables actions to be
brought against unions by employers or employees party to the workplace agreement, if it
has been alleged that unions have breached the undertakings in clause 10, which allows
employee organisations to join in collective workplace agreements. The subelause
should be removed from the legislation for a number of reasons. Unions or employee
organisations of one kind or another should be parties in their own right. They are not,
because the Government would not accept our amendments to clause 10. The
Government has attempted to give the public the impression it has made provision for
unions to be parties in their own right. In fact, they could only be parties within a limited
range of jurisdictions, but that is the way things are- and that is the way the Bill stands.
We cannot do much about that now.
An employee organisation carrying out its normal business will always be subject to
pernicious claims by employers and employees. By their nature, employee
organ isations - particularly the larger employee organisations -by definition, work for
the collective. It cannot be described as unusual for there to be disagreement between
employees. The collective good may not be in the interests of the minority. Where that
occurs, employee organisations are bound to support the majority. T1hey cannot say there
are 10 people, on a worksite of 1 000 people, who believe they should have this, this and
this - different from the will of the other 990. The union does not and cannot work that
way. So on that worksite there will be 10 people who for one reason or another have a
different view from the other 990, and a different view from the union. There will be 10
disgruntled union members; that is inevitable. The provisions of the Bill will enable the
10 disgruntled employees to take action against the union.
Hon Peter Foss: On what basis?
Hon KIM CHANCE: On the basis of clause 10.
Hon Peter Foss: Alleging what?
Hon KIM CHANCE: I turn again to subelause (2) which states that where an employer
or employee who is a party to a workplace agreement claims that there has been a breach
by an organisation of an undertaking under section 10, the employer or employee may
bring an action in an Industrial Magistrate's Court against that organisation. So, if under
section 10 the 10 employees in the hypothetical workplace of 1 000 employees, believe
that there has been a breach - or they just wish to allege there has been a breach, and
there may not be a real breach - they can allege the union acted in a way that was
inconsistent with the observance of the agreement.
Hon Peter Foss: For doing what?
Hon KIM CHANCE: Any number of things. I have used that wording because I have
drawn it from the clause.
Hon Peter Foss: They must allege what the factual situation is, not the law.
Hon KIM CHANCE: They could allege they have been intimidated by the union into
signing or not signing, or agreeing to or not agreeing to a particular provision of a
collective workplace agreement.
Hon PETER FOSS: This is a very important clause. I agree entirely with the member
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chat this is one that is worth spending time on. It indicates how the unions have sought to
behave in Australia in a way we find unacceptable. This is exactly the character of
behaviour that we find unacceptable. Certain unions do a wonderful job in looking after
the interests of their members and providing services, but they have a history - and I am
pleased to say some of their actions have ceased - of being actively involved in
interfering with the traditional relationship between employers and employees.
Under clause 10 they must show that the union has done one of two things: Failed to
conduct its affairs in a way that observes an agreement, and incited or encouraged any
breach of the agreement. To take the more serious aspect - incited or encouraged any
breach of agreement - the way the union becomes part of the collective agreement is by
giving an undertaking. Often unions do not understand what that means. They think
they can say something, and then not do it. As long as they stick by their undertakings, it
is fine.
Hon Tom Helm: The same way lawyers do.
Hon PETER FOSS: They stick by their undertakings.
Hon Tom Helm: And so do unions.
Hon PETER FOSS: I have had dealings with unions where they have not stuck by their
undertakings.
Hon Tom Helm: And 1 have had dealings with lawyers where they have not stuck by
their undertakings, and so have the newspapers. Lawyers have gone to gaol for
professional misconduct.
Hon PETER FOSS: Exactly. When something wrong is done, a penalty should fallow.
If a lawyer does not stick to his undertakings, chat is professional misconduct.
Hon Tom Helm raised a very good point, that when we do something wrong a penalty
should follow. If a union becomes part of an agreement by giving an undertaking to
conduct its affairs so as not to incite or encourage any breach of that agreement and then
does incite or encourage a breach of that agreement. nobody would deny that it is
reasonable that some penalty should follow. That is exactly what clause 48(2) says, that
if they do breach their undertaking there will be consequences. What are the union reps
here trying to say? "The law should be that we should be able to give undertakings and
become parties to the agreement by giving undertakings which we can break with
impunity." This amendment provides that they should be entitled to break their
undertakting and there should be no penalty flowing from it. The amendment is not
saying that they do not like the word "incitement" but chat they do not want to be liable if
they breach their undertaking. That is a fairly standard union attitude. I understand that
to be the case because I have come across it. Unions do not believe that they should be
liable for anything but should be entitled to give undertakings, join agreements and then
break them.
Hon Tom Helm: Look at the newspaper articles.
Hon PETER FOSS: No, I have been involved in these actions and I know what they are
like. I strike those people who seem to think they can give undertakings and then break
them. If they do not break them they have nothing to fear-
Hon Tom Helm: If you are innocent you have nothing to worry about.
The CHAIRMAN: Order! I am sure Hon Tom Helm feels a speech coming on, and he
will have ample opportunity during this Committee stage.
Hon PETER FOSS: We dealt with the words "incite or encourage" any breach of the
agreement when we dealt with clause 10. I pointed out that "incite" is a very well known
word in law and "encourage" is mentioned in 164 Acts of this Parliament.
Hon Tom Stephens: That was the ocher word.
Hon PETER FOSS: No. it was "encourage". Surprisingly enough, although "incite" is a
better known word in law, it is found in fewer Acts. They are two well known words
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frequently used in the Parliament. The important thing is that if unions are going to give
an undertaking - and it is up to them whether they take it on - do they want to be a party,
do they want to give an undertaking and do they want to honour an undertaking? If they
honour their undertaking, they can say, "We have not breached clause 10." If they breach
an undertaking under clause 10 then quite rightly they should be subject to obligations
which follow under clause 48(2). This amendment really shows that unions have that
undesirable side, that they believe die law of extortion and any other law does not apply
to them and that they should be immune from any action or tort when they induce a
breach of contractual liabilities. Those are things that the unions continually try to foist
on the public. This is another example of something dressed up as something improper.
The amendment requires that people who are guilty of the tort referred to there and
breach their undertakcing should be immune from action. We are used to that attitude on
the part of unions, and we do not support it.
Hon KIM CHANCE: It is reasonable that the Minister should take the more serious
breaches of clause 10, but let us have a look at what other possible breaches there might
be. I chose those in paragraph (a) because numerically they came first, but they are the
less serious offences. Clause 10(a) includes some of the very minor offences which
could be alleged by an employer or even a single employee, Under clause 10(a), where
the union has failed to conduct its affairs in the way consistent with the observation of the
agreement, and I think I can say by extension, any single part of that agreement -

Hon Peter Foss: That is a breach of contract.
Hon KIM CHANCE: It does not say that. It is consistent with the observance of the
agreement. We need to go back further. Subject to subclause (2) an organisation of
employees may, as part of a collective workplace agreement, undertake to the employer
and the employees under the agreement that it will conduct its affairs in a way that is
consistent with the observance of the agreement.
Hon Peter Foss: It is the equivalent of a breach of contract in this agreement context.
Hon KIM CHANCE: I am happy to accept that. I do not see a lot of difference between
a contract and an agreement anyway. I know the Minister does, but that is his problem.
The agreement or the contract may include a number of quite minor provisions, which
could be breached either deliberately or in a by the way manner. Everybody knows
edges are rubbed off agreements every day; for example, every time we take a motor
vehicle out onto the freeway and edge up to 95kmn instead of 90km, we have rubbed an
edge off a contract. Although people more experienced than T1in industrial relations may
be able to name a number of examples of minor elements in a contract which a union
may have been party to and which may have been breached daily without causing great
financial harm either to the employer or -
Hon Peter Foss: But the organisation has to behave in that way and not the employee.
Hon KIM CHANCE: The organisation is a party to the contract under clause 10.
Hon Peter Foss: And "it" does something.
Hon KIM CHANCE: I said "it". If it breaches the contract, even though it may be
relatively minor, it is a breach of the contract which does not have to be proved to have
done damage to the employer.
Hon Peter Foss: There would have to be damage for anything to be recovered.
Hon KIM CHANCE: The penalty is not based on recovery as far as I can see. I anm
concerned not about serious breaches, which one may well be able to argue -

Hon Peter Foss: It is actions that can be brought to recover.
The CHAIRMAN: Order! We are falling back into bad habits where many speeches are
being made from members in their seats. It is difficult to run an orderly debate along
those terms.
Hon KIM CHANCE: Thank you for your guidance, Mr Chairman. It is not the serious
breaches from which one could reasonably argue that an employer had been damaged, or
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an employee had been harmed in some way. It is not particularly those about which I am
concerned. Although we could have an argument about this, I am concerned that unions
will be tied up in a plethora of pettifogging claims, concerning breaches which have not
caused anybody any harm.
Hon PETER FOSS: We must go through the elements. Firstly, there is no right of action
unless something is done by the organisauion - the union. It is not that the employees
have done something, but the organisation must have done something which is
inconsistent with the agreement, or it must have incited a breach. Any action that is
brought must cite facts. One would have to commence by saying that the union had done
the following things, and state the facts. Secondly, the action is to recover damages; it is
not for anything else.
Hon Kim Chance: Where?
Hon PETER FOSS: That is A an action can bring. One has a right of action. One can
recover damages, nothing else. All that can be recovered is what has been lost. If a
person has not lost anything, there will be no action. One may have nominal damages,
but people do not usually bring actions for nominal damages.
Hon Kim Chance: What about punitive damages?
Hon PETER FOSS: To get punitive damages one would firstly have to show some sort
of damage; and secondly, the person seeking damages would have to show what was
required for punitive damages. There are serious requirements for punitive damages and
they are rarely awarded. One cannot get punitive damages unless one Sues for them, and
the law relating to punitive damages is very strictly confined in this country. That is not
the case in the United States. People often read about cases there and go to lawyers,
wanting to sue for punitive damages. The opportunity of getting exemplary damages in
Australia is fairly limited. People do not bring actions for paltry amounts of money
because it is not economical.
Bon Tom Helm: Let us delete it then.
Hon PETER FOSS: No, people wilt bring actions if the result is highly costly. Of
course, it is quite possible for union actions at times to be highly costly. I think Hon Tom
Helm said that he would not mind the situation if the actions were brought only when
they were highly costly. I assure the member that that will be when those actions are
brought. Many a time employers suffer enormous loss due to the action of unions.
People have come to me saying that they were losing millions of dollars a day as a result
of a union actively trying to cause them that loss. One of the things unions do is to try to
cause that loss.
Hon Tom Helm: That is part of industrial action. You can do that legitimately; it is still
allowed in this country. Oh, that is right, it is not. There is no right to strike in this
country; you have hit the nail on the head!
Hon PETER FOSS: Workers may strike, but unions may not go out of their way to seek
to cause damage to an individual It requires some sort of active part from the
organisation - the union - that is contrary to clause 10, which will cause some damage.
The interesting thing about this matter is that if people are given an undertaking, quite
rightly they should stand by that. If they have said that they will be bound by it, they
should not do something that will cause an inconsistency in that agreement. That is the
obligation they undertook. If it is going to cause somebody a massive amount of
damages they should face the fact that what they have done has caused that damage; it is
in breach of the undertaking, and why should they not be sued for it? The second part is
equivalent to the tort. One part is closer to the ordinary contractual situation; whereas the
second is closer to the tort of inducing a breach of contract. If people do that, already
under the law they can be sued for inducing a breach of contract. The contractual part
and the tortious part have been put together -
Hon Tom Helm: A double whammy.
Hon PETER FOSS: I had not thought of that meaning, but it is a good one. Hon Tom
Helm says that one could be sued twice.
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Hon Tom Helm: You said it.
Hon PETER FOSS: No, I did not. The two sources of action have been put together in
clause 10. One of the reasons it is included in the Bill is to set up a procedure for how
people can bring that action. Firstly, one sets up what the person has done by way of an
undertaking; and secondly, one sets up a procedure by how one goes about bringing
action. We are now dealing with the clause that deals with how one goes about bringing
action. Clause 48(2) allows chat action to be brought in an Industrial Magistrate's Court.
However, any person would think that the consequence of becoming a party to an
agreement and giving an undertaking is that if that undertaking is breached and
somebody has caused some damage one should be sued for that.
Hon KIM CHANCE: The Minister has just given a definition about the limit of the
damages which may be awarded under clause 48(2), being defined by the damages that
have occurred.
Hon Peter Foss: You mentioned exemplary damages, but I do not think that is likely.
Hon KIM CHANCE: That makes me feel a little better. I am still concerned about the
possibility of vexatious claims which could be made simply to keep the union tied up in
court for an inordinate amount of time. I would like the Minister's assurance that that is
either unlikely or is somehow provided for. An employee organisation which properly
represents its members is inevitably going to come into conflict, not only with some of
the employee members from time to time, but also with the employers. That conflict
may well be mild and not involve any deliberate breach of the agreement. However, an
employer who is insistent on achieving his or her own ends may exaggerate the actions of
the employee organisations to the point where they appear to be in breach of clause 48(2)
of the Bill or of the workplace agreement itself. I still believe that the potential is there to
create an untenable position for unions. If subclause (2) remains in the Bill we will live
to regret it.
It has been said that most informed industrial relations commentators - I have already
made the point that I am certainly not one of chose - concede that a number of disputes
are caused by management incompetence. In the Pilbara, I saw evidence not only of
management incompetence but also of circumstances engineered by management - more
particularly, poor occupational health and safety standards and other matters in which
employees and employee organisations are simply not at fault.
It is worth noting that the time lost in this country to industrial accidents which are the
inevitable result of poor safety standards in industry creates a cost which is far higher
than the loss of time due to industrial disputes. Yet we have spent day after day dealing
with some perceived problem with industrial relations, a problem which we do not have
if our industrial performance is compared with that of the rest of the OECD nations.
Although the problem of poor industrial safety and industrial accidents is far greater than
that created by industrial disputes, I have never heard the phrase "industria safety"
mentioned in this place other than as a sideline issue. We certainly have not dealt with a
Bill which deals directly with the question, but we are prepared to go on for days and
days on this legislation. Nevertheless, that is what we are on and that is what we will
continue with.
Subclause (2) .does not enable the background and circumstances of a dispute to be taken
into account. Rather, it deals solely with whether the union - the employee organisation -
has breached its undertakcing. Such a provision is highly unfair where an employee
organisation may well have been provoked into taking industrial action or has taken
action to defend its members against an obviously capricious or unsafe action by the
employer.
I would like to spend a lot more time on this clause. However, to sum it up, the clause
disgusts me. It indicates to me that members opposite have not learnt the lesson that they
failed to learn in the 1970s, that they cannot legislate for good industrial relations. They
think that, by passing laws such as this, all of a sudden the problems will go away.
I remind members opposite of a well known industrial dispute involving the Mudginberri
abattoir in which huge punitive damages were claimed against the Australian Meat
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Industries Employees Union - damages in the vicinity of $l.3mi by the time the other
party's costs had been met. That was hailed as the biggest win in the Right's industrial
history.
Hon Peter Foss: Although it might have been $l.3m, I do not think that they were
punitive damages.
Hon KIM CHANCE: They may not have been punitive damages, but I thought they
were. There were certainly damages of $1.3m. It was hailed as a landmark victory.
Hon E.J. Chariton: The best thing to do was to close down the operation - don't have a
business.
Hon KIM CHANCE: Although the Australian Meat Industries Employees Union lost
that case and last $l.3m, the eventual winner of the war, disregarding the battle, was the
union. The Mudginberri principles so expensively established were never included in
any award in the meat industry in Australia, and of course Mudginberri ultimately went
bankrupt.
Hon Tom Helm: The union is still there, but they have gone.
Hon Peter Foss: We are not wonrying about them.
Hon KIM CHANCE: The other abattoirs which Mudginberri was said to be
outperforming because of those wonderful principles, which obviously failed to work, are
still working under the award system. They are still going and Mudginberri has been
broke for 15 years. Governments cannot legislate for good industrial relations; they must
earn them. I am afraid chat members opposite have failed to learn that.

Division
Amendment put and a division called for.
Bells rung and the Committee divided.
The CH4AIRMAN: Before the tellers tell, I cast my vote for the Noes.
Division resulted as follows -

Ayes (10)

Hon Kim Chance Hon N.D. Griffiths Hon Doug Wenn
Hon J.A. Cowdell Hon John Halden Hon Tom Helm (Teller)
Hon Cheryl Davenport Hon Sam Piantadosi
Hon Graham Edwards Hon Tom Stephens

Noes (17)
Hon George Cash Hon Barry House Hon ROG. Pike
Hon E.J. Charhion Hon P.R. Lightfoot Hon B.M. Scott
Hon MiJ. Criddle Hon P.H. Lockyer Hon W.N. Stretch
Hon B.K. Donaldson Hon Murray Montgomery Hon Deifick Tomlinson
Hon Max Evans Hon N.F. Moore Hon Muriel Patterson (Teler)
Hon Peter Foss Hon M.D. Nixon

Amendment thus negatived.
Clause put and passed.

Sitting suspended from 65010o 7352 am
Clauses 49 and 50 put and passed.
Clause 51: Representation -

Hon JOHN HALDEN: The Opposition's amendment is quite simple and will enable
employers or employees to be represented before the Industrial Magistrate's Court by
their chosen organisation, be it a union or an employers' representative body. Many
people should be able to choose which group of people will represent them. They may
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not have the confidence to do it themselves or they may not want their agent, who may
not be legally or industrially competent. They may choose to be represented by a legal
practitioner, but they may not be able to afford one. It also seems strange chat employers
cannot choose to be represented by their association, not for the same reasons but for
reasons of choice or whatever. The amendment is consistent as we have said before,
seemingly to some degree without success, in ensuring workers have choice. However, I
do not chink the fourth and fifth group who can represent people in the proceedings will
cause great problems.
Hon Peter Foss: There is no point in the amendment. An agent is an agent and there is
nothing to exclude an organisation being an agent.
Hon SAM PIANTADOSI: The clause clearly seeks to provide for representation by legal
practitioners. Why could the same not be done for unions or organisations, otherwise, as
the Mlinister has correctly stated, they will be covered under agents?
Hon PETER FOSS: There is a very good reason for that. Normally people cannot be
represented by an agent other than a legal practitioner. In some circumstances, there is a
wish to allow lay representation, often in the belief that will exclude legal representation.
The reason we have mentioned legal practitioners is to make clear that will not be the
case. We certainly do not intend to exclude unions.
Hon E.J. Charlton interjected.
Hon JOHN HALDEN: I see the point made by way of interjection by the Minister for
Transport. Employer groups and employee groups often have so-called industrial
advocates who are not lawyers, are not agents and probably are not the people involved,
but are particularly competent at handling certain industrial matters. I cannot see why on
that basis one would not allow what this amendment provides for. The inclusion of this
amendment will let people, be they employers or employees, know that they will be able
to use industrial advocates. The Opposition has examined this Bill, not so much from a
philosophical stand, and has attempted to rewrite this Bill from the point of view of
people who may be involved in this situation understanding the scope of their choice so
they are clear about who can represent them.
Clause put and passed.
Clause 52 put and passed.
Clause 53: Court bound by arbitrated decision -

I-on PETER FOSS: I move -

Page 34, line 17 - To insert after the words "the court is" the word "not".
This is to reverse the situation provided for in the clause as requested by the Trades and
Labor Council.
Hon J0OHN HALDEN: The Opposition is prepared to support the amendment.
Amendment put and passed.
Hon PETER FOSS: I move -

Page 34, lines 24 to 26 - To delete subclause (2).
This is another amendment made at the request of the Trades and Labor Council.
Hon JOHN HALDEN: The Opposition will support the amendment.
Amendment put and passed.
Clause, as amended, put and passed.
Clause 54 put and passed.
Clause 55: Orders that can be made-
Hon JOHN HALDEN: I move -

Page 35, line 14 - To delete the words "subject to section 56".
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An industrial magistrate may order that compensation be limited by clause 56.
Accordingly, our amendment will give the industrial magistrate complete discretion as to
what amount may be considered. We are of the view that, where the magistrate finds a
deliberate breach of a workplace agreement, the magistrate should have the discretion to
impose an appropriate penalty. Under the award scheme, employers frequently breach
awards knowing that it is highly unlikely that any significant penalties will be imposed.
With the lack of significant safeguards in this legislation there is every likelihood that
employers may find it reasonable and profitable to breach a workplace agreement.
Hon PETER FOSS: The Government does not support the amendment. Interestingly
enough, subject to an amount greater than $5 000 being prescribed, Hon Kim Chance will
be interested to hear that this clause when read with clause 56 has the effect of limiting
the total amount for which the union is liable is $5 000, which I think would meet some
of his concerns about excessive damages. I should caution by saying that there is still a
possible sting in the tail because the amount can be changed by regulation.

Division
Amendment put and a division called for.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Noes.
Division resulted as follows -

Ayes (11)
Hon Kim Chance Hon N.D. Griffiths lHon Bob Thomas
Hon ].A. Cowdell Hon iohn Halden Hon Doug Wenn
Hon Cheryl Davenport Hon Sam Piantadosi Hon Tom Helm (Teller)
Hon Graham Edwards Hon Tom Stephens

Noes (17)

Hon George Cash Hon Barry House Hon R.). Pike
Hon E.J Chariton Hon P.R. Lightfoot Hon B.M. Scott
Hon M.J. Criddle Hon P.H. Lockyer Hon W.N. Stretch
Hon B.K. Donaldson Hon Murry Montgomery Hon Derrick Tomlinson
Hon Max Evans Hon N.. Moore Hon Muriel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon

Amendment thus negatived.
Hon PETER FOSS: I move -

Page 35, lines 19 to 22 - To delete paragraph (d) and substitute the following -

(d) where an employee has been dismissed unfairly, or in breach of the
workplace agreement, order the employer -

(i) to reinstate or re-employ the employee; or
(ii) subject to subsection (2) and section 56, to pay

compensation to the employee for loss or injury caused by
the unfair dismissal or the breach;

This amendment was requested by the Trades and Labor Council and also by a member -
I apologise for not being able to remember the name - during the course of the second
reading debate, in order that an employee would not be put in the position of having to be
reinstated before compensation could be paid; and this is how the proposed section will
now read.
Hon JOHN HALDEN: The Opposition supports the amendment.
Amendment put and passed.
Han PETER FOSS: I move -
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Page 35, after line 25 - To insert the following subiclause -

(2) The court is not to make an order under subsection (l)(d)(ii) unless it
is satisfied that an order under subsection (l)(d)(i) is unlikely to be
effectual because of the state of the relationship between the employer and
the employee.

Hon N.D. GRIFFITHIS: Subclause (3) puts a limitation on what may be awarded in
respect of the payment of compensation far loss or injury caused by the breach of the
workplace agreement or by the unfair dismissal; namely, the words "subject to section
56". Why is that limitation in that clause? Clearly the financial injury incurred by an
employee may be far in excess of that, depending upon a myriad circumstances which I
do not need to go into.
Hon PETER FOSS: I am not sure whether we should discuss this under clause 56 or
clause 55. The reason that those words are in this clause is that we intend clause 55 to be
followed by clause 56; the reason for clause 56 should be dealt with when we deal with
that clause.
Hon N.D. GRIEFTHS: I agree. No doubt the Government has decided that as a matter
of policy there should be the limitation set out in clause 56. Why ame the items
mentioned in this clause subject to clause 56, because each of these items could well
exceed the amount of compensation envisaged by clause 56 in a myriad circumstances?
Hon PETER FOSS: Let us deal first with unfair dismissal. Unfair dismissal is a
statutory remedy. At common law there is no right to sue for unfair dismissal because
unfair dismissal is by definition a dismissal which is lawful, and therefore does not give
rise to any right of damages, but unfair; therefore, a statutory remedy is given. We
believe it is appropriate that there be a statutory limit on such a statutory remedy. The
limit that we believe is correct is six months. It is part of the policy, and it is really tit for
tat because the limitation applies equally to an action against an organisation - a union -
as it does to an action against an employee. I would have thought that in real terms it is
far more generous to the union than it is to the employee.
An employee is not likely to incur the sorts of financial loss or injury that an employer
would do. It is possible that an employer could lose $Im or mare a day. A $5 000 limit
is a very significant constraint, but for most employees a breach of a workplace
agreement would lead to a much smaller loss.
Hon TOM HELM: That is the muddle-headed thinking of people of a conservative
nature. What kind of person would think for one moment that a loss of, say. $30m to an
organisation such as Robe River Associates could compare with a loss of a job, or that
the loss of a job would be less severe in its effect?
Hon P.R. Lightfoot: One is a loss to the nation; it is more severe because everyone
suffers.
Hon TOM HELM: The member would think that, but a person who loses a job would
find the situation totally devastating. It does not result in a reduction of profits for
shareholders; it is not a temporary setback for an enterprise; it is total devastation for a
person to lose a job, yet the Minister says it is less important.
Hon Peter Foss: They are getting money anyway, and the court will not give more than a
certain amount. The amount to be limited is far less than the amount left over for an
employer limited to that amount. We are talking in money terms.
Hon TOM HELM: I know that we are talking about a limitation on money. The
Minister is saying that an organisation of workers could go before an industrial court and
receive punitive damages as well as actual damages. The Minister explained that there
are two ways to be prosecuted, under two different Acts. That is okay; but now the
Minister is saying we should look at the limitations on the employer which relate to
breaches the employer may have committed - for instance, unfair dismissal - and there
could be a limitation on the amount of damages to be paid to a person. Our argument is
that the liability to a company is less than it would be to an individual. If it is in strictly
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dollar terms the Minister is correct. There is no way an individual could lose an
enormous amount of money, but nonetheless the loss of a job and the inability to regain a
job cannot be measured. Thierefore there should be an ability to have a similar provision
for a person who may lose his or her job. If a person is dismissed unfairly - it is not the
person's fault, or it is a case of discrimination, the person no longer has the ability.
Amendment put and passed.

Point of Order
Hon PETER FOSS: Mr Chairman, I know char I succumbed in discussing the next
clause - somewhat unwillingly - because I was invited to do so by Hon Nick Griffiths, but
now we appear to be firmly into the next clause rather than the current clause.
The CHAIRMAN: I am compelled to uphold that line of thinking. The clause before the
Committee is clause 55.

Committee Resumed

Hon TOM HELM: Mr Chairman, I draw your attention to subclause (3). Can you
entertain the suggestion that I can tak about clause 56? Subclause (3) of the clause
before the Committee reads -

If an employer fails to comply with an order under subsection (1)(d) the court
may, upon further application, revoke that order and, subject to section 56. make
an order for the payment of compensation for loss or injury caused by the breach
of the workplace agreement or by the unfair dismissal, as the case may be.

I am crying to address that subclause.
Hon JOHN HALDEN: Perhaps I may assist by moving my foreshadowed amendment. I
move -

Page 36, lines 4 and 5 - To delete the words "revoke that cider and, subject to
section 56,".

Hon TOM HELM: I urge the Committee to support the amendment. The amendment
seeks to revoke the provisions of clause 56. That is, the provisions relating to anyone
who is subject to a payment of compensation for loss or injury caused by a breach of the
workplace agreement or by an unfair dismissal, as the case may be, will no longer apply.
The situation is that once an agreement becomes law, the people who are subject to this
Bill will not have coverage under the occupational health and safety provisions. The Bill
allows no such provision and there is little or no legal obligation, except for duty of care
provisions.
Hon Peter Foss: Is the member talking about public servants?
Hon TOM HELM: At the same time. I could cite a number of instances where clause 56
is not appropriate. I am trying to explain the reasons for that. We have already
expressed the view that people, particularly organisations. of workers, may be subject to
all kinds of accusations before the courts; they may be found guilty of various offences
and be subject to penalties, ranging from the minimum to the maximum, but the Bill does
not provide a maximum. No limit is provided. We seek to provide a limit for anyone
who may be a victim of unfair dismissal -

Hon Peter Foss: There is a limit on organisations of workers. The limit is placed on
both. .
Hon TOM HELM: I am referring to a clause passed earlier which relates to limitations.

Hon Peter Foss: This clause poses a limit.
Hon TOM HELM: Yes, on this matter, but not on the matter we dealt with earlier.
Perhaps the Minister should explain again?

Hon PETER FOSS: I refer members to the wording of clause 55(l)(c)(ii). In clause
48(2), we were talking about a breach of an undertaking under clause 10. Under clause
56(1)(b), any other case, any amount exceeding the prescribed amount, is limited to
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$5 000 or the amount fixed by regulations. In reply to Hon Kim Chance I said that that
sounded good, although it can be changed by regulations. For the time being it is $5 000.
Whatever the limit is on a worker getting compensation for that amount it is also limited
for the employer as against the employee organisation. If it is raised, it is raised for bath
of them. It is much more likely to leave a bit over from the money that would otherwise
be awarded to an employer than it is in the case of an employee, because one might have
a potential award of millions of dollars against a union but it is very unlikely there would
be an award of millions of dollars under a workplace agreement against an employer,
because people do not get paid that amount of money. Have I clarified it?
Hon TOM HELM: As I understand the Minister, notwithstanding clause 48(2) which
refers to clause 10, if a union is seen to be in breach of its obligations or its undertakings
and goes before an industrial magistrate, the limit of money it can be fined would be
$5 000.
Hon Peter Foss: It is not fined. First we have to show damage or loss or injury, and there
is a limited prescribed amnount to be recovered for that loss or injury, which at this stage
is $5 000.
Hon John Halden: It could be different.
Hon Peter Foss: It could be different, but it goes up for both.
Hon TOM HELM: A union which is found to be in breach of its undertakings and goes
before the court cannot have damages awarded against it of more than $5 000 at this
stage.
Hon Peter Foss: Yes.
Hon TOM HELM: That is, if the union is found guilty of -
Hon Peter Foss: - a breach of an undertaking under section 10.
Hon TOM HELM: Could the Minister explain how there are two ways it could be
caught?
Hon Peter Foss: Under clause 10 there are two ways.
Hon TOM HELM: Could it be either one or both?
Hon Peter Foss: It could be either one or both. There is still the right to common law for
both parties; for instance, if a worker is injured he can sue for a tort of negligence.
Hon TOM HELM: But not before an industrial magistrate's court.
Hon Peter Foss: That would be elsewhere. Similarly, a tort for wilfully inducing a
breach of contract would still be theme. As far as this statutory jurisdiction is concerned it
is limited at the moment to $5 000.
Hon TOM HELM: Are we still before the same division of this court?
Hon Peter Foss: Yes.
Hon TOM HELM: At that stage the union cannot have damages awarded against it of
more than $5 000.
Hon Peter Foss: At that stage.
Hon TOM HELM: No matter what happens.
Hon Peter Foss: What does the member mean by "no matter what happens"?
Hon TOM HELM: Whatever the union is guilty of.
Hon Peter Foss: Under this clause for an action brought against a union the maximum
that can be awarded is $5 000.
Hon TOM HELM: That $5 000 could be altered by regulation. I do not want to get into
an emotional argument about a person losing his job.
Hon Peter Foss: I do not think so.
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Bon TOM HELM: I would rather not do that, because I did not think you wete that daft.
I misunderstood what you were saying. For someone who is liable for compensation for
lass or injury caused by a breach of a workplace agreement, there is no provision for him
to pay compensation under the occupational health and safety provisions or the unfair
dismissal provisions. In that case $5 000 would not be enough. I am sure that
somewhere down the track you will be arguing that a $5 000 fine for a union such as
mine would not reflect any punitive damage for a breach.
Hon Peter Foss: It would not even reflect real damages.
Hon N.D. Gjriffiths: But $5 000 would be a fortune for the average worker.
Hon TOM HELM: That is what I am coming to. It may be described as nothing to a
union, but I suspect that because of the Federal Government's proposed legislation with
regard to the enterprise awards and maybe as a result of this Bill, there may be some
small unions for which it would be an effective deterrent to someone trying to abide by
their undertakings. For somebody who has lost his livelihood by having an accident at
work, $5 000 is not enough.
Hon Peter Foss: He could sue for damages. He would get workers' compensation and
common law damages.
Hon TOM HELM: They get workers' compensation, they can sue for damages, and on
top of that they get the $5 000 fine from the industrial magistrate's court.
Hon Peter Foss: It is not a fine. He could not recover twice, obviously, but if he went
straight to the industrial magistrate's court he would get $5 000 for loss or injury.
Hon TOM HELM: The Minister is making a good case for there being no purpose in
having that there.
Hon Peter Foss: There is a very goad reason, because it is a different procedure. It is the
only way in which to resolve a claim under a workplace agreement. The fact that there
are alternative ways of bringing an action does not stop him having to deal with the
question of workplace agreements.
Hon TOM HELM: We are all subjected to alterations in the law as it stands. We are
dealing with the proposed workers' compensation legislation which will bring up the 30
per cent loss or injumy.
Hon Peter Foss: He will be able to pick up the first $5 000 through this.
Hon TOM HELM: That is good, is it?
Hon Peter Foss: It is excellent.
Hon TOM HELM: If the Minister thinks it is excellent he is kidding himself. Does the
Minister know what sort of penalties were imposed on Robe River for sacking those
people unfairly in 1988?
Hon Peter Foss: We cannot impose penalties under section 29. What the member is
wrong about is unfair dismissal, which does not give rise to any right to damages,
because by definition there is no tight.
Hon TOM HELM: How would the Minister describe the $5 000 under this proposal?
The CHAIRMAN: I suggest the member resume his seat so the Minister can answer
some of his queries.
Hon TOM HELM: I have a number of points. If a worker is entitled to compensation for
an injury through common law or he is entitled to compensation because of unfair
dismissal through another action, why is there a limitation on this $5 000? What is the
significance of the Minister saying that it is $5 000 now but that it can be changed by
regulation? There is a whole range of questions that need to be asked, not the least of
which is, why do we need this?
IHon PETER FOSS: I suppose in pant the member has given his own answer. As he
stated, at present if one were found to be guilty of unfair dismissal, section 29 of the
Industrial Relations Act contains no provision to award compensation to the worker
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involved. However, under this Bill there is provision. Let us say that an employer
unfairly dismisses 200 people. The penalty for that under this Bill could be up to $lni:
whereas at the moment it is nothing. In fact, the figure would be more because Hon Tom
Helm is saying that unfair dismissal comes under paragraph (b); however, it comes under
paragraph (a), where it is six months' loss of earnings. What does a worker in that area
earn?
Hon Tom Stephens: At Telfer a worker would earn $40 on average.
Hon Tom Helm: Don't go down that path. The Minister's statement is pointless and
stupid, because if it were $Sim for 200 people, it would still work out at $5 000 each. It is
still chicken feed compared with Robe River.
Hon PETER FOSS: That was not the question Hon Tom Helm asked. He asked what the
penalty was. Under the current system the answer, as Hon Tom Helm gave, is nothing.
Under this system it could be up to 200 times half a year's salary for dismissing 200
people. It could be a lot of money.
Hon TOM STEPHENS: 1 am running the risk of hindering the debate, against the advice
of my colleague Hon Tom Helm to answer the Minister's question about the avenage
wage. Recent statistics for Telfer, for example, give $47 000 as the average income for
that community. In this clause the Opposition has encouraged the Government to delete
the restriction of $5 000 and leave these questions not only of the impact upon the
employee, but also upon the employer, with the magistracy. The Government's
legislation as it appears in the Bill, and as amended by an earlier amendment - and if the
amendment moved by Hon John Halden were agreed to - would be specifically removing
from the magistracy authority to determine an amount that should be payable as a result
of failure to comply with an order under a subsection of this clause. The Chamber's
failure to accept the amendment moved by Hon John Halden on behalf of the Opposition
would be a vote of no confidence in the mnagistracy of this State. I do not agree with my
colleague Hon Tom Helm that it is irrelevant to mention the $40 000 when discussing
how the Bill affects workers, because this is also relevant for the employer. The
Opposition is saying that it is appropriate for the magistracy to determine these questions,
and not to have any upper or lower limit imposed by the Committee.
Hon Tom Helm: That is what I am saying.
Hon TOM STEPHENS: Hon Tom Helm and I agree; we urge the Minister to agree with
us and support the amendment moved by Hon John Maiden.
Hon TOM IHELM: I apologise for misleading Hon Torn Stephens. Although $lmn may
not be significant to a large employer, I still use the case of someone who earns $lmr but
is fined half a year's salary of $500 000. That could be the end of what one is going to
earn forever. It could be a small enterprise which is severely affected by having to pay
out $500 000. By the same token, a large enterprise may not have to even take out
insurance to cover those liabilities, particularly as it is vulnerable to the regulations being
changed to either reduce those penalties or increase them. Members have been
forewarned by the Minister that an amending occupational health, safety and welfare Bill
will be before the Chamber before too long. In expressing my support for Hon John
Halden's amendment I make the point that one should be the recipient of the same things
that the unions are victims of. That is, the unlimited nature and uncertainty of damages
being awarded against a union could be visited upon the employer group. That reflects
the kinds of things that a worker can look for. The principle of having limits upon
damages claims is not one to be argued against. I do consider that all damages claims
should be unlimited because I do not think that America is going down the right track
with its health claims. By the same token, if the limit is to exist - I think it is a good
idea - it should give the person an opportunity to get an amount of money that will not
necessarily reflect the damages to chat person but that person's earning capacity, or the
effect of an unfair dismissal case and his or her ability to get work; or whether the person,
in taking the case before the courts, is in employment once again, and whether it is a
different form of employment. Those sorts of factors must be taken into account. It is
not proper for it to be subject to someone's philosophical or political whim.
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Hon JOHN HALDEN: To be able to argue against my amendment one must consider the
implications of clause 56, which contains two limitations on the Industrial Magistrate's
Court and its power to re-employ people. The reason the Opposition does not want that
reference to clause 56, or clause 56 at all, is that the limitations could well disadvantage a
worker financially. Paragraph (a) refers to an employee who has been unfairly
dismissed, and any amount exceeding six months' loss of earnings of the employee is the
compensation. In fact, that may not be adequaze. The prescribed amount referred to in
paragraph (b) may also not be adequate. Throughout debate on this Bill the Opposition
has said that the outcome is not necessarily in the best interests of the worker.
This is another case in point. Hon Tom Helm said - I understood that part of the
argument very clearly - that he did not necessarily agree that there should be open ended
limitations. In terms of this kind of compensation - and compensation is normally made
on the basis of making up for a loss - that should be the limitation, making up the loss.
The Government cannot, in fairness to people, having told them that it was going to
compensate them for a loss, then place arbitrary limits on the judgment that a magistrate
may make.
The position can be most clearly highlighted by specific examples. If a person were to
actually receive $5 000 in compensation, it could well be that a number of matters could
come into account, including the period of unemployment; consequential relocation costs
if the person had to move out of town, which could well be the case in a northern mining
company town; the then difficulty of trying to survive over a period; the costs associated
with having to move the family and the furniture; and a whole array of other matters. A
prescribed figure of $5 000 compensation may not be anywhere near equitable. The
process described under the Bill as to how unfair dismissals are dealt with is that the
worker is basically ordered back to work and, if that does not work out and the employer
does not want the worker, the next step is compensation.
Hon Tom Stephens: The working relationship would have broken down.
Hon JOHN HALDEN: That is right. The employee must go through the process of the
relationship having broken down. Presumably, while the first stage of that negotiation is
going on, there will be periods when the person is not being paid. Again there is a
likelihood that the cost will be far more.
Hon Peter Foss: If they are not being paid, they have contractual entitlements.
Hon JOHN HALDEN: I am saying that they are not working.
Hon Peter Foss: It is up to six months - if they are locked out for more than six months.
Hon Tom Stephens: Say they have been dismissed.
Hon JOHN HALDEN: What if the person has been unfairly dismissed?
Hon Peter Foss: They can get six months' pay.
Hon JOHN HAILDEN: I agree with the Minister, but I am saying that when one takes
into account how long those people may have been unemployed -

Hon Peter Foss: But at the moment they have nothing.
Hon JOHN HALDEN: There could be a matter of unfair dismissal.
Hon Peter Foss: Yes, but there is no right of compensation.
Hon Tom Stephens: Is that the Pepler case?
Hon Peter Foss: What you have to be is reinstated. They have got around it to some
extent, but there is no fundamental, statutory right to compensation.
Hon JOHN HALJDEN: It is not awarded automatically, but people receive compensation.
Hon Peter Foss: It is waiting to be taken to the Industrial Appeal Court and I think it is
likely to miss out. On taking instructions, I understand that I am right. Coles-Myer says
that.
Hon JOHN HALJDEN: This is an important clause. I am happy for the Minister to try to
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make it as clear as possible. My understanding is - and I will appreciate the Minister's
advice on the legal situation -

Hon Peter Foss: I am not giving legal advice.
Hon Tom Stephens: We can't afford it.
Han JOHN HALDEN: I merely warnt the Minister to check my advice to him. I
understand that the Coles-Myer case is a problem, but that it is also being appealed.
Hon Peter Foss: It has been appealed. That is what I have been asking about. I wanted
to know where it got to. My advice is that there has been an appeal and it has gone to the
[AC.
Hon Tom Stephens: I hope that he is charged for his advice.
Hon Peter Foss: It has been to the [AC and it really said what it said before.
The CHAIRMAN: Order! Perhaps the member could resume his seat and the Minister
could rise.
Hon PETER FOSS: First of all, there used to be a habit in the commission of giving
compensation in lieu of restoring people to their jabs.
Hon John Halden: It became automatic, basically.
I-on PETER FOSS: They started doing that. Then it was appealed and held by the
Industria Appeal Court not to be possible. Then for a while nobody was giving any
compensation. Following that, the commission invented a bit of legal fiction and starting
doing it again. Coles-Myer took that to the Industrial Appeal Court and that court
reasserted what it originally said. I think it is now back to the Industrial Relations
Commission looking for another way around it. That is the drift of it.
Hon JOHN HALDEN: I thank the Minister for his advice. We probably agree, except I
was not aware of the Coles-Myer case. Previously, when a magistrate assessed that the
worker/em ployer relationship had broken down -

Hon Peter Foss: And therefore could not order the resumption of work?
Hon JOHN HALDEN: That is right, and he then ordered compensation.
Hon Peter Foss: That has been knocked out.
Hon JOHN HALDEN: That is right- But as a workable situation that is better in reality
than what is prescribed in the legislation where the person is ordered back to work.
Hon Peter Foss: No. We have just amended that and taken it out. We now give the
alternative. That was the amendment that we just made at the request of the TLC.
Hon JOT-N HALDEN: So it is. either/or now, is it?
Hon Peter Foss: Yes. That was the amendment that we just made.
Hon TOM STEPHENS: As I understand the Minister, the magistrate is left with a choice
between a limit of $5 000 compensation -

Hon Peter Foss: No, six months, or sending them back.
Hon TOM STEPHENS: Is that a real choice?
Hon Peter Foss: Yes, because if they go back and it does not work out, they can have the
six months. We put that in too. I am waiting to move that one. When the member gets
his amendment out of the way, I will be putting that in.
Hon TOM STEPHENS: I will spend some time thinking about that.
Hon Eric Charlton: Try six months.
Hon JOHN HALDEN: I thank the Minister for his perseverance; the situation is
becoming clear. Although six months' salary may sound large that may not necessarily
be as great as the losses that may have occurred.
Hon PETER FOSS: It is a statutorily conferred right. There is no right at law for any
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loss for unfair dismissal because, by definition, ic is a lawful dismissal and therefore does
not give rise to any rights of damages, but for which a statutory right has been given in
this Bill. At the moment that right is only for the person to be sent back to work. This
now gives a statutory right to compensation which is not available under section 29.
Hon Tom Helm: One can claim compensation if there has been a breakdown by the
employer.
Hon PETER FOSS: I do not think that is possible now. Hon Tom Helm may not agree
with me, but my advice is we are back to where we were. This now confers as an
alternative a statutory right to compensation of up to six months' salary. I do not believe
at the moment under section 29 that is available. Under the unfair dismissal claim, they
will be able to either send a person back to work or give six months' pay by way of
compensation. However, they axe not to make that order unless they axe satisfied that an
order under subclause (l)(d)(i) is unlikely to be effectual because of the state of the
relationship between the employer and the employee.
Hon TOM HELM: The advice we have received is that under the award system at the
moment, this -

Hon Peter Foss: The award system as opposed to section 29.
Hon TOM H-ELM: The award system is not the be all and end all because, in practical
terms, awards have faults. At the same time, in a number of instances employees and
former employees have been robbed of thousands of dollars and in cases like that
breaches should attract high penalties as a deterrent to others. However, some technical
breaches should attract little or no penalty or something by way of a written warning.
Hon Peter Foss: This can still be the case. These are maximums; nor minimums.
Hon TOM HELM: Some areas exist where the offence is so small as to attract a minimal
penalty.
Hon Peter Foss: It is not an offence it is a loss.
Hon TOM HELM: The Minister has taken us back to the start of this legislation. Clause
55 demonstrates one of the major flaws in that it is not in plain English to enable all
people to understand.
Hon Peter Foss: That might be said of some of your speeches too!
Hon TOM HELM: When I go back to the Pilbara, I do not speak the way I speak in this
Chamber where I change my language for the sake of Hansard Everybody speaks
differently out in the real world except lawyers, accountants and bankers. The trouble is
the Bill is not in plain English so that the ordinary person who will be most affected - not
the bankers, politicians or accountants - will not be able to understand it. I am an
ordinary person and I do not understand it, but when speaking with the Minister we take
the time to listen to what we have to say. The ordinary person must read a piece of
paper. No-one can say it is not commonsense to give someone a written warning for an
offence for a technical breach of the law and by the same token offer the maximum
deterrent so that the gamut of events is covered. In a worst case scenario a person can be
unfairly dismissed, pocket six months wages and get a jab the next day. One should nor
legislate for those circumstances. However, there should be a deterrent in these
provisions. It seems to be totally unfair when we can legislate for a minimum, yet the
deterrent for the worst case scenario is minimal.
Hon JOHN HALDEN: Realistically we do not believe the prescribed amount or
necessarily the amount of compensation for unfair dismissal should be limited in the way
ir is.
Hon Peter Foss: I got the feeling that is what you thought.
Hon JOHN HALDEN: The Opposition is concerned at the prescribed amount being set
at $5 000.
Hon Peter Foss: You should be worried about it going up.
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Hon JOHN HALDEN: If there is to be a consistent line on this it must be provided that
the Industrial Magistrate's Court should be able to rule in an unfair dismissal case any
amount of money it sees fit. The same should apply in ocher situations, no matter which
way it rules and who it favours. With the Minister's help that is the crystalisation of our
difference.
Hon TOM STEPHENS: Paragraph (e) refers to the making of an ancillary or incidental
order. Would an ancillary order include an order for payment of wages that would
otherwise have been paid to an employee between the time the employee was dismissed
and the time he recommences work in accordance with any re-employment or
reinstatement order of the court?
Hon Peter Foss: No.
Hon TOM STEPHENS: flat is a particularly alarming discovery.
Hon Peter Foss: That is done as a major order. Itris not an ancillary order.
Hon TOM STEPHENS: So the court could, through a major order, order the payment of
wages from the time the person was dismissed until the time he was reinstated?
Hon Peter Foss: As long as it did not exceed six months.
Hon TOM STEPHENS: Even if the person had been dismissed and was not reinstated by
an order for a period in excess of six months, does this Bill limit that order to only six
months?
Hon Peter Foss: No. The court can only make the order of the nature that the member is
referring to if it exercises option 2.
Hon TOM STEPHENS: The Minister has told me that option 2 provides the opportunity
for an order for payment of salary in excess of six months.
Hon Peter Foss: No, not in excess of, up to six months.
Hon TOM STEPHENS: Even if the period of the loss of salary has been greater than six
months?
Hon Peter Foss: Spot on.
Hon TOM STEPHENS: That is particularly worrying.
Hon Peter Foss: At the moment it cannot be done at all; that is a definite improvement.
Hon JOHN HALDEN: What was the rationale for stopping at six months?
Hon Peter Foss: We had to stop somewhere.
Hon JOHN HALDEN: We are proposing that the Government does not do that. We are
proposing it compensate on the basis of loss.
Hon PETER FOSS: This clause creates a brand new statutory right. We are giving
people compensation when they axe not entitled to compensation at law. We are giving
them compensation when their contracts have been lawfully terminated. I can remember
my former senior partner going into a fit of apoplexy every time someone mentioned
section 29. He could not get over the concept of a contract coming to an end and the
person still being given compensation or being put back in a job. In law it is almost
incomprehensible as a concept. However, we have become fairly used to it now since we
have had section 29. There is no right there and we are now creating a new statutory
right. At the moment nothing is provided and we are providing six months.
Hon TOM STEPHENS: It only just dawned on me as the Minister was speaking exactly
how offensive this clause is.
Hon Peter Foss: Why? It is giving six months where now it is nothing. We could go
back to the current situation.
Hon TOM STEPHENS: Subclause (3) would give the employer, not the employee, the
option of not complying with the decision of the court because, under the subolause, an
employer can elect not to comply with an order of the magistrate who orders the

5791



reinstatement of the employee. Where this occurs, the employer may make application to
the court to revoke the earlier re-employment order and put in its place an order for
compensation. This is grossly unfair. It is unfair because an employee treated quite
shabbily by an employer may desperately need the job he previously held and in times of
high unemployment this is clearly not unusual. The employee may have shown during
the case that he is prepared to work in a constructive manner with the employer and that
he has been and will continue to be a good employee. However, the employer may not
want to continue with the employment as he or she has suffered a loss of face. Why in
this circumstance should this option be open to the employer only?
Hon Peter Foss: It does not say that. Whoever wrote that for the member has got it
wrong.
Hon TOM STEPHENS: I hope the Minister can show me exactly where we got it wrong
because we want to be clear to those who read this debate so that they can understand
what they are facing when they have to litigate this legislation. It appears that the option
goes only one way. The employee does not have an option of taking compensation if that
is his preferred position. It is unfair to give one of the parties an option not to comply
with the order without extending it to the other. Perhaps the Minister can explain how
that analysis is faulty.
Hon PETER FOSS: First, subclause (3) states "If an employer fails to comply with an
order under subsection (2)(d) the court may, upon further application". That application
may be made by either party and the count may - it is not obliged to - revoke that order.
On the other hand, it may not. As we know already from clause 55(l)(e), the court is
able to make ancillary or incidental orders "necessary for giving effect to any order made
under this subsection". Therefore, it has the option of giving ancillary orders to make
sure it happens. This is what we were asked for. One member of the Opposition has
said, "You should not send people back when the situation is unpleasant. That would be
inharmonious. They should be given money straight off." In response to that, we write
in here the point the member wants written in so that if it is inharmonious and the
employee therefore does not want to go back there, he can go back to the count and ask
that the order be revoked and that he be given money instead, If he does not like that
situation, he can get an ancillary order. The fact remains that what the member is putting
up as being unfair to the employee has been put in especially to deal with the sorts of
things that the Labor Party and the member handling the Bill have asked us to put in.
Hon TOM STEPHENS: I feel there is something wrong with the Minister's response.
Maybe it is because of the length of this debate that I cannot point exactly to what is
wrong with his answer. There is something wrong with the Minister's analysis and no
doubt in the fullness of time it will become clear to me.
Hon JOHN HALDEN: The difficulty has been that prior to the Pedlar and Coles-Myer
case compensation was awarded at the first point. Although we might like that -

Hon Peter Foss: It can be now, of course.
Hon JOHN HALDEN: Yes, it can be now, but the real point of difference between us at
this moment is that clause 56 is the limit.
Amendment put and negatived.
Hon PETER FOSS: I move -

Page 36, line 4 - To insert after "(l)(d)" the following "(i)".
This is a further consequential amendment to allow the order which we now have as an
option of the first instance to be given in the second instance.
Amendment put and passed.
Clause, as amended, put and passed.
Clause 56: Monetary limit on jurisdiction -
Hon TOM HELM: We oppose the clause and will vote against it because the position in
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regard to the prescribed amount is inherently unfair. I suspect this is the only clause in
which a prescribed amount appears. It is unfair that it is an employee who is given those
limits rather than -

Hon Peter Foss: It is a company.
Hon TOM HELM: The clause mentions an employee. I do not see any description for
employers or groups of employers.
Hon JOHN HALDEN: We still oppose the limits, but I now have it clear and I thank the
Minister for his tolerance.
Hon PETER FOSS: I move -

Page 36, line I I - To insert after "(1)(c)' the following "or (d)".
Hon TOM HELM: Does the Minister intend to review the prescribed amount from time
to time? If so, will the amount be reviewed each 12 months; if not, after what period will
it be reviewed? What index will the Minister use as a guide to setting the prescribed
amount? Will the Minister be inclined to increase the prescribed amount substantially if
the court has a history of awarding the maximum amount of $5 000? Will the Minister
take into account decisions by the court where it is shown that an employee has lost more
than $5 000 as a result of the unfair dismissal but where the court is permitted to award
only that amount? Would the Minister be prepared to alter the prescribed amount for a
particular case where it was demonstrated the prescribed amount was totally inadequate?
Hon PETER FOSS: It will be reviewed as requested, so it will be a matter for someone
to request that it be reviewed, and it will be reviewed in the light of the submissions that
are made about the adequacy of the amount and in the light of current experience, If
people find that it is inadequate, they can request it be reviewed and put forward a case
from time to time as to what it should be.
Hon Tom Helm: By regulation.
Hon PETER FOSS: Yes.
Amendment put and passed.
Clause, as amended, put and passed.
Clause 57: Jurisdiction of other courts -
Hon JOHN HALDEN: This clause preserves the jurisdiction of courts and is really
unobjectionable.
Clause put and passed.
Clause 58: Proof of agreement -

Hon JOHN HALDEN: This is a technical clause, and again the Opposition has no
objection to it.
Clause put and passed.
Clause 59: Appeals -

Hon KIM CHANCE: I move -

Page 37, lines I11 to 24 - To delete the lines and substitute the following -

court may appeal to the Full Bench of the Commission against a decision
of the court in those proceedings in the manner and in the time prescribed
by section- 84 of the Industrial Relations Act 1979 and any regulations
made under that Act.
(2) A parry to an appeal to the Full Bench under subsection (1) may
appeal to the Industrial Appeal Court against a decision of the Full Bench,
in the manner and in the rime prescribed by section 90 of the Indurial
Relations Act 1979 and any regulations made under this Act.

This is a large amendment as it will leave only two lines of the original clause standing in
the Bill. The Bill provides that appeal provisions from the Industrial Magistrate's Court
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shall be heard in the District Court. In itself, that is a very considerable change from the
current position where the appeals are heard before the industrial commissioner. The
amendment seeks to reverse that situation and take the appeals back to the Industrial
Relations Commission. The Bill provides for appeals against decisions by the Industrial
Magistrate's Court to be heard in the District Court, and further chat appeals from that
court be heard in the Supreme Court. Under the Industrial Relations Act a party may
appeal to the Full Bench of the Industrial Relations Commission against any decision of
the industrial magistrate or commissioner. The Full Bench comprises a judge, who is the
president, and two commissioners. Decisions of the Full Bench of the Industrial
Relations Commission may be appealed in the Industrial Appeals Court - that is, the
Supreme Court, and such appeals are restricted to points of law.
Nominating the District Court to hear appeals is inappropriate because the Government
claims the Workplace Agreements Act will allow greater flexibility and informality in the
industrial relations system. But this will end once the matter reaches court. If appeals
are to be determined by the District Court the level of informality, which the Government
claims is inherent in the provision, ceases. There is far greater formality and rigidity in
the District Court than compared to the Full Bench of the Industrial Relations
Commission. So, as a result of the change, rather than a lower level of formality, rather
than a lower level of inherent cost, and presumably delay, the three factors are increased.
It is more formal, more costly, and the delays are greater. The cost of appeals could only
escalate if the only place for appeal is the District Court. The reason for that is that lay
advocates are not entitled to appear before the District Court as they are in both the
Industrial Relations Court and the industrial appeals court.
During debate on the Workers' Compensation and Rehabilitation Amendment Bill in the
other place, the Government argued that it is appropriate to dispense with the Workers'
Compensation Board - a lay board - in view of the alleged high cost of legal
representation. It is argued that the dispute resolution mechanism, which involves lay
conciliation and review officers, is preferable in that it excludes the legal profession. The
Government has argued this change will save considerable resources.
There is a saying in the bush that it is necessary to plant trees and regenerate forests in
cleared areas simply so that the next generation can have a whole bunch of trees to knock
down, and the succeeding generation shall have a whole bunch of trees to plant. It is a
similar situation in public administration where it has become fashionable for one
Administration to go through splitting up large departments, such as SECWA into
providers of gas and electricity. The real purpose in doing that is so that the next
Administration can absorb them in the interests of efficiency. We have something like
that also in the levels of formality in jurisdictions where one Government will
deformalise a structure in the interests of lower costs and greater accountability, and
another Government will reformalise it into a court structure in the interests of greater
accountability and efficiency. But never before have we seen the same Government do
the two things simultaneously. In respect of industrial relations we are reformalising -
taking back into the formal court structure from the Industrial Relations Commission into
the District Court, and ultimately the Supreme Court - industrial relations matters; and in
the workers' compensation area we are doing precisely the opposite. That is fine if there
is a cogent argument for bath areas, but the Government is using the same argument in
order to do each. The Government is travelling left in one case and right in another, and
saying that it is travelling in the same direction. At least it will give us something to do
when we attain Government in 170 weeks.
It appears that the Government's argument is not consistent - and that is probably being a
touch kind - when it comes to considering this Act. The Government intends to impose
greater expense on employees by requiring them to take any appeal to the District Court,
and potentially to the Supreme Court. Our amendment provides for the continuation of
the existing appeals system. It provides for any appeal against a decision by the
industrial Magistrate's Court to be determined by the Full Bench of the Industrial
Relations Commission. An appeal by the Full Bench may be appealed to the Industrial
Appeals Court under our amendment. There is a weakness in our argument in so far as it
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places reliance on the Full Bench of the Industrial Relations Commission. Unfortunately.
a considerable number of appeals against decisions of the Full Bench have been upheld
by the Industrial Appeals Court. Consequently, the standing of the Full Bench is not
high. However, that is more the fault of the composition of the Full Bench as opposed to
its intrinsic worth.
Hon PETER FOSS: Hon Kim Chance has ably set out the arguments raised in the second
reading speech an this matter. Itris obviously a matter of some clear dispute between the
Government and the Opposition. It has been ably and fully discussed in the second
reading speech. I merely refer members to what was said in that and I do not intend to
add to it.
Hon N.D. GRIFFITHS: Once again the Government has displayed its desire to have
employees have matters to do with their day-to-day life, their income, litigated in the
common law jurisdictions. Once again the Government has shown its attachment to what
Hon Peter Foss has referred to in other contexts as Rolls Royce justice. Although when
he uses that phrase he uses it as a term of criticism.
Hon Peter Foss: Pejorative.
Hon N.D. GRIFFITHS: I do not wish to be seen as criticising the common law system
but it is grossly inappropriate for dealing with matters to do with wages and conditions.
The Minister and the people of Western Australia are well aware that there is an
established system which deals with these matters and has dealt with these matters for the
most part very successfully for the duration of this century. It is fair to say that not every
employee is snruggling and lacks the capacity to litigate at common law, but for the most
part employees tend not to be well heeled or in that category of persons who would
welcome this piece of legislation, which I have referred to on many occasions as
objectionable. The people who will be subjected to what the Minister and his colleagues
are imposing are people who find it very difficult to meet the cost of legal representation.
It should be borne in mind that people who find themselves litigating in the environment
envisaged by the clause have been cut off from their supply of finance and will for the
most part be cut off from that while the dispute is going on. They will have a very
limited capacity to meet the cost of their lawyers, if they use them. As a general rule a
most foolhardy person would go into the common law system without the benefit of
counsel, even though it does happen and there are able people who do that. Bearing that
in mind. section 84 of the Industrial Relations Act is specifically referred to in the
Opposition's amendment. Subsection (5) states -

In proceedings under this section costs shall not be given to any party to the
proceedings for the services of any legal practitioner, or agent of that party unless,
in the opinion of the Full Bench, the proceedings have been frivolously or
vexatiously instituted or defended, as the case requires, by the other party.

The implication of that is that a litigant of not very great means is at worst up for the
costs of his or her own representation, but under the Minister's Rolls Royce regime,
which he gets stuck into in other contexts, usually when he has been defending the
recipients of privilege, for the ordinary people of Western Australia the employee litigant
will face the double jeopardy of having to meet not only his or her own legal fees but also
the legal fees of the employer. One can well imagine what they would be because, as
members of the Western Australian community well know by reference to the daily
Press, the well heeled have a penchant for engaging the most expensive counsel at so
many thousands of dollars a day. I am well aware that we have scales of costs which
deal with these matters. However, it tends to lead to unfairness when the well heeled
whom the Minister represents -

Hon N.F. Moore: They axe all your friends and the friends of the last Labor Government.
Hon N.D. GRIFFITHS: The well heeled whom the Minister and his colleague, the
Minister for Education, represent tend to give themselves the advantage of using very
competent but very expensive counsel, If the employee loses, even though the case may
not come within those categories which would cause a penalty under section 84 of the
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Industrial Relations Act, the employee would be up not only for a double jeopardy with
respect to legal fees but also for meeting the employers' representatives' legal fees. So
part of that double jeopardy would be towards the higher end of the scale.
Hon TOM HELM: On this clause there is no possibility of convincing the Minister-
Hon Kim Chance: Of course there is. He is a sensible man.
Hon TOM HELM: He is a lawyer, comrade! There is no possibility of convincing
anyone on that side of the strength of the argument Hon Nick Griffiths presented, but it
will be on the record that there is no doubt a more expensive avenue has been offered to
workers than was previously the case. There is no way the Minister can argue any other
way. Worse than that is that not only will people who are least able to afford it going to
be forced down this track but also no longer will people be able to use the Industrial
Relations Act to try to address their difficulties at a lower level. The Government will
have undermined or destroyed the unions that have been so able in defending these
people when they had to go down this track; these people will now have to use the more
expensive type of litigation. Not only are these people usually unemployed and,
therefore, not having at hand an amount of money that would easily set them down the
track of these appearances before the Supreme and District Courts, but also there will be
no union funds available for them to take that avenue. Whereas the unions have been
able to support their members, this Government will make sure those unions will not
have the power, membership or resources to act on behalf of their members. This is a
three-way stretch. It means that they will be financially worse off than they have ever
been in their lives, more than likely unemployed or in dispute, but now also will be
forced to follow the provisions of this clause. Any possibility of their getting support
from somewhere through the union movement to assist them down this track would have
been undermined or destroyed by other clauses in this Bill, which will achieve its major
intention - the destruction of the union movement.
Hon KIM CHANCE: When I first spoke I drew attention to the fact that clause 59 in the
Bill refornialised the appeals provisions within the proposed industrial relations structure
to one which I said was more formal, costly and prone to delay. I thought the Minister
would then respond by telling mec why my conception of the changes proposed in the Bill
were wrong. The Minister did not tell me that, but referred me to the second reading
speech. He said that he gave those answers in that speech and did not propose to give
them again. I pulled out the second reading speech and reread it. I did not find much in
the speech which referred to the appeals provisions, but I will share with members what I
found. Early in the speech the Minister makes the statement that one of the essential
themes underpinning the industrial relations legislation includes, among others, to
provide for a simpler and more efficient system. If that is one of the aims of the
legislation, it is most certainly not met in the appeals provisions outlined in clause 59.
Clause 59 takes away from the Industrial Relations Commission, at which lay persons
may appear, the appeals cases which have come from the Industrial Magistrate's Court.
In placing those appeals back into the District Court, where lay people may not represent
others, we are increasing the cost of the formality and potential delay. I finally found a
reference to the appeals provisions in the second reading speech on page 3217 of
Mansard which states -

The legislation provides for parties to be able to appeal to the District Court
against a decision in the Industrial Magistrate's Court and decisions made in the
District Court may in turn be appealable to the Supreme Court.

That is entirely consistent with clause 59, but it does not state why that is a better system;
it simply makes that bald statement of fact. I looked at the paragraphs on either side of
that statement, but could find no justification or reason to support the Minister's view
that this point was properly explained in the second reading speech. I found a reference
in the next paragraph under the heading of industrial action which states -

The dispute settling procedures required by the legislation are designed to resolve
disputes during the period of the agreement. The fact that these procedures are
mandatory, and must be complied with before any application can be made to the
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Industrial Magistrate's Court for settlement, will, I believe, bring about a change
in behaviour of industrial panies, so that they will recognise that problems are
best solved by the parties themselves, in the workplace.

There again the Minister has pointed to a means of the solution -

Hon Peter Foss: You should look at clause 51 before you sit down; it undermines your
argument.
Hon KIM CHANCE: I will certainly have a look at that clause but at this stage I am
responding to the fact that the Minister said he did not want to argue my points because
he had canvassed them fully in the second reading speech. I am trying hard to find them
in the second reading speech, but I cannot. The short section 1 read from the second
reading speech on page 3217 of Mansard goes part of the way to showing how the
Government intends disputes to be resolved in a different way. However, it goes only as
far as application being made to the Industrial Magistrate's Court. It does not deal with
the question of the resolution of appeals. In fact, by definition it cannot go that far. I
went trough the rest of the speech without finding any reference to the question of
appeals. Although I will happily sit down and read clause 51, will the Minister tell me
what part of the second reading speech addresses the question of appeals?
Hon PETER FOSS: I seek leave to table for the information of members Appeals Nos 3,
4 and 5 of 1993; the Industrial Appeal Court Judgment - Kennedy. Rowland and
Nicholson JJ - in the case of Coles Myer Ltd and Keith Frederick Coppin.
Leave granted. [See paper No 734.]
Hion PETER FOSS: Clause 51 states that in any proceedings under this division -
division includes appeals - an employer or employee may appear either personally or be
represented by any agent.
Hon Kim Chance: Does that include appearing in the Supreme Court? I did not see the
Supreme Court mentioned in that division.
Hon PETER FOSS: It goes all the way and includes sections 59, 60 and 61; it includes
all of division 1.
Hon Kim Chance: Ar you saying that a lay person can represent another person in the
Supreme Court?
Hon PETER FOSS: Yes. It is amazing that the Law Society has not been here to
complain about it.
Hon Kim Chance: That is quite incredible, but it answers only one small part of my
argument.
Hon PETER FOSS: I understand what Hon Kim Chance is saying, but the Government
has made it quite clear that it intends to have a total break from that system.
Hon Kim Chance: I know that; I want to know why.
Hon PETER FOSS: It is quite clear. I have just tabled the Coles-Myer case. Here we
have the club. The Pepler case provided a clear distinction. One of the things that came
out of that case was that the Industrial Appeal Court looked at the law and said, "This is
the law, folks. That is the way it is. Do it this way." The case went back to the
commission and the old club got together again and, before anyone knew, it was trying to
circumvent the law. Anyone would think that it was the Hligh Court.
Hon Kim Chance: I hope the Minister is not reflecting on a decision of the High Court.
Hon PETER FOSS: Of course I am.
Hon Kim Chance: Shame on him!
Hon PETER FOSS: I reflect on lots of decisions of the High Court.
The CHAIRMAN: Order! This is not relevant to the clause.
Hon PETER FOSS: It is one of the reasons why we have the Rolls Royce justice to
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which I have referred. In fact, everybody has referred to that. That system does not get
through its mind that people are obliged to obey the law. That system tends to go back to
doing it the way in which it has always done it. The fact that they did it before Pepler
means that they want to do it after Pepir-. If members read that case, they would find
that on several occasions the court said, "Look, this is the law. You have no jurisdiction.
Do it this way." They do it that way for a little while and then they have a rush of blood
to the head and revert to their old system. That is not a bad case to read to see how that
little club thinks its own little way and does its own little thing. However, every now and
then someone has to take a matter to the Supreme Court to try to tell the commission to
do it the right way.
Individuals can appear before the District Court. Some people are not going to be in the
industrial relations club. They are not going to say, "We will ignore the law and do it our
way." They will realise that something new is happening and will give proper effect to it.
Hon TOM HELM: I took the Minister's advice and read his views on regulation. I have
not had time to read what he had to say about the primary legislation. However, he made
an interesting comment about the law. Even though we did not notice that lay people can
represent people in the Supreme and High Courts, that comment has significance for this
clause.
In his maiden speech on 5 September 1989, the Hon Peter Foss stated -

ih *e most common problems coming to me, probably in view of my background
as~ a lawyer, are the legal problems. An amazing number of people in our
community have what seem to be insuperable problems. They cannot afford the
law. They strike bureaucratic obstructions which they have no power to
overcome.

Hon Cheryl Davenport: Kids, women - people who cannot afford it.
Hon TOM HELM: I know that they cannot afford the law. In his speech. Hon Peter Foss
stated further -

During my 25 years as a consumer in the law, time and time again I have come to
wonder why things cannot be done better than they are being done at present.
Now that I have the opportunity I would like to suggest to this Chamber how
these problems can be overcome.
Everyone realises that the laws are too complex. Even those of us who have been
involved with the law find it difficult to understand.

Clause 59 refers to appeals to the District Court and the Supreme Court. In September
1989, Hon Peter Foss stated -

Everyone realises that the laws are too complex. Even those of us who have been
involved with the law find it difficult to understand.

Hon Peter Foss: It was a very good speech.
Hon TOM HELM: It was excellent. I cannot resist quoting further from it. He went on
to say -

People who are not continuously dealing with the law find it very difficult to
understand.

The Minister has stated that there is a clause in the Bill that gives lay people an
opportunity to represent others in courts. In 1989. Hon Peter Foss stated -

People who are not continuously dealing with the law find it very difficult to
understand. Attempts have been made from time to tine to overcome this by the
use of what is called simple language.

Hon Peter Foss: The Opposition has put forward an amendment to allow lay people to
represent. That is what Opposition members asked for.
Hon TOM HELM: It is in the Bill.
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Hon Cheryl Davenport: Yes, but the Minister does not want that.
Hon TOM HELM: This is what Hon Peter Foss said during his maiden speech in 1989,
and his views would not be much different now. Is that correct?
Hon Peter Foss: Of course not.
Hon TOM HELM: He is telling us that it is not much of a hassle to change the rules to
allow that representation in the District and Supreme Courts.
Hon Peter Foss: The member is still dealing with the law,
Hon TOM HELM: The law is clearly defined. At present, there is a discrepancy
between representation in the Industrial Relations Court and the Supreme and District
Coonts. Does that not fit in with the Minister's comments during his maiden speech
about the difficulties that the law can present?
Bon Peter Foss: The law is the law; it does not matter which court it is. It is not easier to
understand one as compared with the other.
Hon TOM HELM: I remind the Minister that the law can be dealt with in different ways.
The reason why an Industrial Relations Coont has been established is to deal with
industrial relations matters.
Hon Peter Foss: But it has been very costly because it keeps getting it wrong. That is
one of the problems. The member probably missed my discussion earlier with Hon Kim
Chance pointing out the problems with the Coles-Myer case and the Peplar case. That is
exactly the sort of extra cost that comes because those people do not get the law right.
Hon TOM HELM: Was that being presented by laymen or lawyers?
Hon Peter Foss: Eventually it was presented by lawyers in the Supreme Court.
The CHAIRMAN: Order! We will not make any progiess if there is just dialogue across
the Chamber between two members.
Hon TOM HELM: In 1989. Hon Peter Foss went on to say -

Lawyers will still argue about the law in exactly the same way, and the
Parliament will continue to write the laws in exactly the same way as it always
has.
The reason for this is that certain Acts are very difficult to render into simple
language. We cannot change the method of appreciation of those Acts merely by
changing the Interpretation Act. For instance, we now have a provision that we
can look at Hansard for an interpretation of the law. This has made life more
difficult for the ordinary person in the street. It is hard enough to get hold of an
ordinary Act of Parliament, but if one has to read Hansard, one will find oneself
even further away from understanding the law in the manner that was intended by
the Parliament.

That is why we are still here at this time of the morning discussing this Bill that the
Minister has presented to the Parliament. In the few paragraphs that I have read from
that speech it appears that the Minister's argument is very cogent to the argument that I
am putting to the Committee.
Hon Peter Foss: It is about the only cogent argument he has.
Hon TOM HELM: I am quoting from the Minister's own speech. I have no pride. I will
always use someone else's argument because I am not good at these things. But the
Minister is good, and he said so himself;, therefore I am following his example.
Hon Peter Foss: I agree with what the member says.
Hon TOM HELM: In that same speech. Hon Peter Foss stated -

I think we should also look to using preambles more frequently. The Constitution
has a preamble, which is a number of descriptions of what the Act is aboot. it is
not quite like a long title; it is longer than that and gives a little of the Act's
history and intent.
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Hon Peter Foss: Would the member like leave to incorporate the entire speech in
Hansard?
Hon TOM HELM: No.
The CHAIRMAN: Order! I appreciate the relevance of what the member is quoting to
the amendment before the Committee. However, he should make some specific mention
about why the words should be deleted.
Hon TOM HELM: We should delete them because, even though it has been pointed out
to us that theme is a possibility of lay representation, and therefore of reduced cost, it
should be understood that this clause is there only because the union movement will be
so restricted in its ability to defend its members that ordinary people who are in dispute
and who will be victims of unlawful dismissal will not get the chance to go before the
court to present their case. I am pleased the Minister has now told us why he wants to
change the appeals system from the Industrial Relations Commission to the courts.
Hon Peter Foss: It was in the speech.
Hon KIM CHANCE: It was not in the speech. The Minister said that and I wasted
quarter of an hour reading it.
Hon Peter Foss: It may have been in a speech for one of the other industrial relations
Bills.
Hon KIM CHANCE: That is not a matter of concern. I want to know why the Minister
would want to do something like that. I understand this clause seeks to provide for a
complete change away from the industrial relations system, which the Minister believes
has faults and which he believes the new system should not have to live with. It would
be more appropriate to overcome those faults. Although I am not an industrial relations
expert, it seems to me chat the Industrial Relations Commission works well enough even
though we hear from time to time about its faults. However, if that is the perception,
surely there is greater perception that the courts have faults. Perhaps the Minister, by
interjection, will tell me what delays are involved in getting cases to the District Court.
Hon Peter Foss: I do not know about the District Court. However, the process of dealing
with cases in the Supreme Court is vety good - delays are close to six weeks.
Hon KIM CHANCE: It was my understanding it was best to go to the Federal Court.
Hon Peter Foss: The August blitz caused a decrease in delays to an amazingly short
period at one stage.
Hon KIM CHANCE: I am delighted to hear that. Nonetheless, the legal system in our
State has for many years been plagued by insufficient judges and court space.
Hon Peter Foss: The Full Bench delay is about six weeks.
Hon JOHN HALDEN: The proposition by the Government will simply add to the delays
in the Supreme Court. The Industrial Relations Commission will effectively have
nothing to do. The intention of a large part of this Bill is to render the Industrial
Relations Commission meaningless and irrelevant. The Minister has given us his views
on that. To add to an existing unspecified backlog in the District Court and to that in the
Supreme Court of about six weeks is probably not a change for the better. I do not see
much logic in clause 59 dealing with appeals. I most certainly recommend the
amendment the Opposition has moved.
Amendment put and negatived.

Division
Clause put and a division called for.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Ayes.
Division resulted as follows -
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Hort George Cash
Hon E.J. Chariton
Hon MI. Criddle
Hon BK. Donaldson
Hoc Max Evans
Hon Peter Foss

Hon Kim Chance
Hon J.A. Cowdefl
Hon Cheryl Davenport
Hon Graham Edwards

[Wednesday, 27 October 1993J

Ayes (t7)
Hon Barry House
Hon PR. Lightfoot
Hon Pit. Lockyer
Hon Murray Montgomery
Hon NY'. Moore
Hon M.D. Nixon

Noes (1t)
Hon N.D. Grirnihs
Hon John Halden
Hon Sam Piantadosi
Hon Tom Stephens
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Hon R.G. Pike
Hon B.M. Scott
Ron W.N. Stretch
Hon Derrick Tomlinson
Hon Muriel Patterson (Teller)

Hon Bob Thomas
Hon Doug Wenn
Hon Tam Helm (Teller)

Clause thus passed.
Sitting suspended from 10.20 to 10,40 am

Clause 60: Practice and procedure -

Hon N.D. GRUIFFTHS: I move -

Page 38, lines 5 to 10 - To delete the lines and substitute -

under this Division are those provided for by. Part III of the Industrial
Relations Act 1979 and regulations made under that Act as if proceedings
under this Division were an application for enforcement of an award.

The amendment seeks Co provide an Industrial Relations Act regime as compared with a
Local Courts Act-common law regime. Those familiar with the alternatives would be of
the view that the Industrial Relations Act regime is more appropriate for the conduct of
matters the subject of the laws than a Local Court regime for the reasons that I referred to
in my speech an hour and a half ago dealing with matters pertaining to costs and the like
and also with regard to the day to day practice and procedure where lay advocates are
used as there tends to be a relative cheapness in the affair.
Hon PEThR FOSS: For the reasons I have adequately stated on previous discussions, the
Government opposes the amendment.

Division
Amendment put and a division called for.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Noes.
Division resulted as follows -

Ayes (12)
Hon Kim Chance Hon N.D. Grifluths Hon Tom Stephens
Hon J.A. Cowdell Hon John Halden Hon Bob Thomas
Hon Cheryl Davenport Hon AJ.G. MacTiernan Hon Doug V/cnn
Hon Graham Edwards Hon Sam Piantadosi Hon Tom Helm (Teller)

Noes (17)
Hon George Cash Hon Barry House Hon R.G. Pike
Hon E.J. Chariton Hon P.R. Lightfoot Hon B.M. Scott
Hon M.J. Criddle Hon P.H. Lckyer Hon W.N. Stretch
Hon Bit. Donaldson Hon Murray Montgomery Hon Derrick Tom]linson
Hon Max Evans Hon N.F. Moore Hon Muriel Patterson mTetier)
Hon Peter Foss Hon M.D. Nixon

Amendment thus negatived.
Clause put and passed.



Clause 61 put and passed.
Clause 62: Arbitrated decisions -

H-on JOHN HALDEN: The Opposition opposes the clause. It is objectionable as it
protects an arbitration made pursuant to the clause in a workplace agreement for any
appeal to any industrial tribunal. It can only be attacked as it is contrary to the law in the
Supreme Court.
Hon TOM STEPHENS: Subclause (3) refers to pant V of the Commercial Arbitration
Act in that ic would not be possible to have referred to the Supreme Court on appeal
questions in regard to these awards but only questions of law, As the Minister is aware,
section 40 of the Commercial Arbitration Act allows the right of appeal to be excluded
by written agreement. However, section 41 of that Act specifically recognises that it is
not appropriate for some kinds of contract to be caught up in the provisions of this
exclusion. It refers, for example, to disputes arising out of a contract of insurance or a
commodity contract.
Hon Peter Foss: Do you know why?
Hon TOM STEPHENS: I was hoping the Minister could tell me.
Hon Peter Foss: There is an international convention -

The CHAIRMAN: Order!
Hon TOM STEPHENS: It occurs to me that a workplace agreement would be a classic
case of a matter that the Minister might want to exclude.
Hon Peter Foss: Why?
Hon TOM STEPHENS: The Minister referred to an international agreement. I wonder
whether the Minister is suggesting that that international agreement may apply to
workers' rights or that there may be some provision that may justify the exclusion of
workplace agreements from appeal to the Supreme Court. We have expressed our
concern that there is no requirement that the independent arbitrator who will be appointed
under this legislation be a neutral person. The arbitrator appointed could be a biased
person.
Hon Peter Foss: Not under the Commercial Arbitration Act.
Hon TOM STEPHENS: I would be delighted if the Minister could draw my attention to
where that falls within the Act.
Hon Peter Foss: I do not think it is in the Act. It is part of the law.
Hon TOM STEPHENS: If it is not in the Act how can it -be part of the law?
Hon Peter Foss: Do you want a complete law degree or a small extract?
Hon TOM STEPH-ENS: I give the Minister his due. I said to the Minister during the
recent division that [ respect the way in which he has addressed each of our points in this
debate. The debate is the better for it and the people who will have to work under this
legislation, even though we do not agree with it and many of them do not agree with it,
will at least know as a result of the debate in this Chamber what they will be dealing with
because the Minister has taken the trouble to explain it, while maintaining his defence of
the legislation - which I think is indefensible. I do not agree with the Minister's defence,
but at least it is on the record and I congratulate the Minister for going to these lengths in
the Chamber. That extraordinary personal achievement does the Minister great credit
and stands in marked contrast with the behaviour of the Minister in the other place.
Hon Peter Foss: The definition of "misconduct" at page 4 of the Commercial Arbitration
Act is "includes corruption, fraud, partiality, bias and a breach of the rules of natural
justice".
Hon TOM STEPHENS: it appears that the Minister has answered my question. I find it
difficult to maintain my fears about this clause. I recognise that the Minister does not
want to see industrial issues determined by the Supreme Court. It does seem to be a
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rather strange place for industrial matters to end up. However, at the same time it is
necessary for the arbitration process to be dealt with by practitioners in that Field who are
experienced and understand the issues. It seems odd that people in the rarified
atmosphere of the Supreme Court may be considered by someone to be best suited to
deal with matters that are in dispute in the industrial process.
Hon A.J.G. MacTiernan: The arbitrator may be the employer's uncle.
Hon PETER FOSS: He cannot be, under the definition of "misconduct". Hon Tom
Stephens mentioned the fact that some special agreements are dealt with specifically
under the Commercial Arbitration Act. That was due principally to the insurance and
maritime industries wanting to have the capacity to have a case heard by the High Court
in England so as to have a precedent set which would become useful in future cases.
There is a tendency within the insurance and maritime industries in particular to have
what are called friendly cases:, they are not always that friendly. The intent of the case is
to ensure that some area of the law be settled and then becomes a precedent on the open
record. That is my understanding of the principal reason that those agreements were
dealt with. Schedule 2 of that Act deals with the United Nations Conference on
International Commercial Arbitration. The Commercial Arbitration Act is intended to
give effect to that convention and to have a similar style of arbitration throughout
Australia, other English speaking countries and the world. However, one of the problems
is that we do not have the latest version of that convention. I think we are only about two
conventions behind now, and that is an improvement on where we were previously.
Hon TOM STEPHENS: My objection to this clause is that it would allow the right of
people in employment contracts to appeal to the Supreme Court to be excluded by written
agreement. That strikes me as odd. We find that offensive and do not think it should be
included in this Bill.
Hon A.J.G. MacTIERNAN: The Commercial Arbitration Act states that an arbitrator
may not be corrupt or partial, or breach the rules of natural justice. It certainly does not
state that an arbitrator cannot be the uncle or even the employee of an employer. It
simply states that having so been appointed, an arbitrator must not conduct himself or
herself in a corrupt, fraudulent or partial manner.
The difficulty that will be faced by a person who finds suddenly that the arbitrator has
some connection with the employer is to establish the partiality, fraud or corruption.
Thai is much more difficult to establish than to take a case to the Supreme Court and
have the merits of the case heard again. If an appeal were available the matter could be
taken to the court and the merits of the case could be reheard. If one were seeking to rely
on the provision within the Commercial Arbitration Act it would be a more difficult
action for an employee, particularly an unsophisticated employee, to maintain. Another
difficulty will be provision in the workplace agreement that will say there is no right of
appeal to the Supreme Court, basically ruling out the rights of appeal that would
otherwise be pranted under the Commercial Arbitration Act. It is the case in the vast
majority of instances that employees reading such a workplace agreement will not catch
on to the significance of the exclusion. The Minister is probably well aware of
comparatively sophisticated people in the commercial world, people such as Alan Bond,
who read agreements but do not understand what they mean, and can seek to have them
overturned in the courts. Further down the commercial food chain it is a common
occurrence which will be a great worry here.
If the Government and the Minister believe in the equity of workplace agreements, if
they believe a sufficient equality of bargaining power exists that would make it possible
for fair and proper agreements, and if they believe the arbitrators will be properly
appointed, I do not understand why they seek to cut off the avenue of appeal.
Technically, an arbitrator can be struck out if he behaves in a partial or fraudulent manner
but in reality that would be a very difficult case for a party to mount and a very difficult
set of circumstances to prove. It is a matter that sounds fine but in reality it will not work
and will not provide the necessary protections that a person would have if entitled to have
the matter appealed in the Supreme Court.
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Hon PEThR FOSS: I move -

Page 39, after line 15 - To insert the following new subclause -

(5) Subsection (4) does not affect the operation of section 53.
This is a consequential amendment to the amendments made to clause 53 which remove
some of the absolute effects of the arbitrator's award and in the court That is, the
Industrial Magistrate's Court enables it not to have that final effect.
Amendment put and passed.
Clause, as amended, put and passed.
Clause 63: Injunctions -
Hon N.D. GRIFFITHS: I move -

Page 39, line 19 - To insert after the word "satisfied" the following -

beyond reasonable doubt
Page 39, lines 20 and 21 - To delete the lines and substitute the following -

(a) has engaged in conduct that amounts to a breach of
Page 39, line 25 - To insert after the word "application" the following -

provided that any interim or interlocutory injunction shall be limited to a
duration of two weeks.

Page 39, after line 25 - To insert the following new subclauses -

(3) An injunction may be discharged or varied at any time.
(4) In proceedings before the Supreme Court under this section, a party -

(a) may appear personally or by his agent; or
(b) may be represented by a legal practitioner.

(5) In the exercise of ics jurisdiction under this section, the Supreme
Court shall not give costs to any party to the proceedings for the services
of any legal practitioner or agent of that party unless, in the opinion of the
Court, the proceedings have been frivolously or vexatiously instituted or
defended, as the case requires, by the other party.

The clause deals with conduct which later clauses of the Bill make criminal. That is
borne out by the penal provisions of clause 70. The first amendment proposes that a
court is to be satisfied that the conduct to be complained of is criminal - although
subclause (a) goes beyond merely questions of offence; it uses the word "proposing" but
it has within it the question of criminal conduct. It is proposed that the well-known
criminal standard of proof be employed. To vote against the amendment would be to
turn a system on its head, be unjust, and really line things up against employees and their
organisations.
The second amendment is to delete lines 20 and 21 and is an appropriate amendment
because of the wording of the clause as printed - "has engaged, or is proposing to engage,
in conduct that amounts to, or would amount to, a breach . - ." The current language is
untidy and lends itself to abuse. We are very concerned about clauses which lend
themselves to abuse by unscrupulous employers in what we consider to be an unfair,
unequal, workplace bargaining regime.
The third amendment provides for a limitation of an interim or interlocutory injunction.
An injunction pending suit would be most unjust. It may turn out, as is the case on many
an occasion, that an interim injunction is granted but in the final resolution of the matter
those who obtain the injunction ar the losers. They got the injunction because they
raised matters which they thought were of concern and they managed to convince the
judge. But down the track when the full story was told, when all the appropriate
evidence that could be gathered was laid before the judge, the injunction was discharged
or the defendant won the case - in the event that an interim injunction had earlier been
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discharged. Therefore it is appropriate that an interim or interlocutory injunction be
limited so as not to provide those who seek the injunction with an unfair advantage,
bearing in mind that they may not succeed down the track. I am aware that an
interlocutory injunction so granted may be discharged, of course, at the end of the two
weeks but it is open to the person applying for the injunction to apply again if there is
still a need and die court is satisfied, we rust beyond reasonable doubt, that that is an
appropriate course.
The fourth amendment; namely, the insertion of a new clause, is in three parts. The first
subclause provides a degree of flexibility, which I suggest is appropriate, in that
injunctions may be discharged or varied at any time. The next subclause relates to a
capacity for a party to appear personally or be represented by an agent or by a legal
practitioner. The final subclause is self-explanatory, and I will read it out for the record.
It states -

(5) In the exercise of its jurisdiction under this section, the Supreme Court shall
not give costs to any party to the proceedings for the services of any legal
practitioner or agent of that party unless, in the opinion of the Court, the
proceedings have been frivolously or vexatiously instituted or defended, as the
case requires, by the other party.

Members will recall that is quite close to the wording of section 84(5) of the Industrial
Relations Act. I look forward to the support of the Government on those substantial and
sensible amendments.
Hon PETER FOSS: As regards "beyond reasonable doubt", I know of no other area
where they would apply that criminal standard of proof. It seems an unusual thing to do,
particularly in the case of interlocutory injunctions where for quite a long time now
courts have been working out the appropriate standards of proof. It seems extraordinary
that in Western Australia we should have a different standard of proof for interlocutory
injunctions. All the hard work that has been put in over decades to get an appropriate test
for an interlocutory injunction will be thrown out the window, and we will have to start
working out again exactly what that means in Western Australia. The idea that extra cost
should be placed on the employer for some reason and that the court cannot be trusted to
apply an appropriate standard of proof, seems to me quite extraordinary.
The second one refers to not being able to obtain an injunction until after the damage has
been done. Again, one of the most useful kinds of injunction is the quia timet injunction,
which enables one to enjoin behaviour which is threatened, so that one does not suffer the
damage. That is often in the best interests of all parties because, the injunction having
been obtained, either it prevents a damage, which is excellent for everybody because they
do not end up being liable for damages, or, if it were wrongly obtained, they have an
undertaking for damages and they are indemnified for that. To miss out on the quia timet
injunction seems crazy, because it drives the parties into a position from which they
cannot reasonably retreat because some irreversible damage will have been caused. The
courts have been very sensible on how and when to grant an injunction because they have
worked out what is the fairest and best way to do it. Here again we are seeking to
introduce a new rule for interlocutory injunctions just for Western Australian workers. It
would be crazy to lose that vast bulk of jurisprudence which has been built up with
regard to interlocutory injunctions. It is similar to the question of for how long they
should be granted. Why is it two weeks? The courts know how to keep injunctions to
the minimum, and they are in charge of the process. Why not allow them to apply the
sorts of processes that they have become used to applying, which they know best and are
obviously the fairest? How well do members think it will be taken at the Supreme Court
when they am told they can have an injunction for only two weeks when they need three?
Can we not miust even the Supreme Court to get the right degree of injunction?
As regards "discharge", why does the Opposition want to put in that it may be discharged
or varied at any time? There are quite elaborate rules about that already. If the
Opposition puts in its own special rule, does it mean that we are trying to change the
general law relating to injunctions? This may well limit the capacity to get a proper
discharge or variation. As it is in there already, why write it in again?
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Then the amendments refer to the appearance before the Supreme Court of an agent. I
can see no way in which that can be prevented from happening, because most often these
things happen in chambers. In any event, it is not appropriate that on injunctions a
person should not be represented by a lawyer. As to the last one, I believe it would be
disadvantageous. One would have thought from listening to the arguments of the
Opposition in the past that the people who will have the money in this situation will be
the employers. Under those circumstances there is a possibility that, if it has been
wrongly brought, the employee will be unable to recover costs against the employer. The
main thing one must keep in mind here is that there is a possibility that interim
injunctions can be set aside by the court on a different basis from that which would grant
a final injunction, and the chances of the person on the receiving end of that injunction
escaping is greater. We are opposed to all of the measures moved.
Hon N.D. GRIFFTn-S: I listened with interest and some disappointment to the Minister.
I wish to read out part of what we seek to amend. It stares -

63. (1) The Supreme Court may, on the application of any person, grant an
injunction in such terms as the Court thinks fit where the Court is satisfied that a
person -

(a) has engaged, or is proposing to engage, in conduct that amounts to ... a
breach of ...

Then sections are referred to which, as [ said earlier, can amount to conduct characterised
as criminal, given the penal sanctions. What the Opposition seeks to do in the first
amendment is to have the court satisfied beyond reasonable doubt. That is a criminal
standard of proof, and I am disappointed the Government will not take the point.
Hon Peter Foss: You may find the court will do that anyway.
Hon N.D. GRIFFITHS: I note what the Minister says. We would like the Government to
see sense in the short time available to it and vote with the Opposition.

Division

Amendments put and a division called for.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Noes.
Division resulted as follows -

Ayes (12)
Hon Kim Chance Hon N.D. Grifliths Hon Tom Stephens
Hon 1.A. Cowdell Hon John Halden Hon Bob Thomas
Hon Cheryl Davenport Hon AJ.G. MacTieman Hon Doug Wean
Hon Graham Edwards Hon Sam Piantadosi Hon Tom Helm (Teller)

Noes (17)
Hon George Cash Hon Barry House Hon R.G. Pike
Hon E.J. Chariton Hon P.R- Lightfoot Hon B.M. Scott
Hon MJ. Criddle Hon P.H. Lockyer Hon W.N Stretch
Hon B.K. Donaldson Hon Murray Montgomery Hon Derrick Tom linson
Hon Max Evans Hon N.E. Moore Hon Muiel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon

Amendments thus negatived.
Clause put and passed.
Clause 64 put and passed.
Clause 65: Offen ces relating to representation -

Hon PETER FOSS: I move -
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Page 40, lines I I and 12 - To delete "in connection with any negotiations for a
collective workplace agreement".
Page 40, line 14 - To insert after "negotiations for" the words ", or in any dealings
about the operation of,".
Page 40, line 16 - To insert after "negotiations" dhe words "or the dealings".

These are all consequential amendments following on from the capacity to allow
bargaining agents to do more than secure the workplace agreement.
Hon JOHN HALDEN: The Opposition will support these amendments on the basis that
they are consequential upon one another.
Amendments put and passed.
Clause, as amended, put and passed.
Clauses 66 and 67 put and passed.
Clause 68: Dismissal etc. because of refusal to enter into agreement -

Hon A.J.G. MacTIERNAN:, I move -

Page 42, line 16 - To delete "subject to subsection (3)".
Page 42, lines 22 to 28 - To delete subclause (3).
Page 43, lines I to 3 - To delete subclause (4).

This clause seeks to provide some limited protection, primarily to employees - a right
that has been made much of by the Minister for Labour Relations. Itris a protection that
there be no dismissal because of a refusal to enter into an agreement. The Opposition
believes that this is unduly narrow in its application. However, we support the principle
of the provision, even though we are concerned that it would be easy for it to be avoided
by an employer. For example, it would be possible for an employer to prepare a draft
workplace agreement and to float that agreement with the current employees, but without
directly requesting that the employees enter into that workplace agreement. If the
employee countenanced resistance it would be quite open for the employer to lawfully
dismiss those employees in contemplation of their objection to the provisions. The scope
of this Protection is extraordinarily narrow and comes into play only when an employee
has directly refused. It does not take into account a broader set of circumstances where
negotiations or drafts may have been floated. Notwithstanding that, I am being realistic
about what we might achieve.
The amendments are designed not to widen the scope of the application - although we
believe that it is something that should be considered - but to ensure that, when the
legislation is enacted, full and proper compensation is awarded to a person who is
dismissed as a result of contravention of this legislation. As it is now, the legislation
provides that, if an employer is convicted of an offence of dismissing a person for
refusing to enter into a workplace agreement, certain compensation is payable. The
compensation, which is set out in subclause (2), is "subject to subsection (3)", which
limits the amount of compensation that is payable, notwithstanding the actual loss to an
employee from being unlawfully dismissed. The Opposition does not believe that there
is any justification for that. We believe that the rights of employees under the legislation
have been severely limited in the first place. To offer those people a small - but needed -
crumb by providing some protection against dismissal because of refusal to enter into an
agreement and then to say, "Well, regardless of the actual quantum of compensation to
which you would otherwise be endtied, we are going to arbitrarily limit that", is not in
any way justified. The three amendments which I have moved on behalf of lion John
Halden are designed to do that. They will remove the words "subject to subsection (3)"
from subclause (2) at line 16, remove the entire subclause (3) and also delete subctause
(4), all of which are designed to give effect to our belief that, if an employee has been
disadvantaged by being improperly and unlawfully dismissed by an employer under that
Act, they should be entitled to compensation to the full extent of the loss that they have
incurred, as would normally be the case.
13U7-0
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Hon PETER FOSS: The amendments are a cohesive whole. We have dealt with them
already under clause 56. Everything that we stated then applies here.

Division

Amendments put and a division called for.
Bells rung and the Committee divided.
The CI-AIRMN: Before the tellers tell, I cant my vote with the Noes.
Division resulted as follows -

Ayes (12)
Hon Kim Chance Hon N.D. Grifuthis Hon Tom Stephens
Hon J.A. Cowdell Hon John Halden Hon Bob Thomnas
Hon Cheryl Davenport Hon AJ.G. MacTiernan Hon Doug Wrnn
Hon Graham Edwards Hon Sam Piantadosi Hon Tom Helm (Teller)

Noes (17)
Hon George Cash Hon Barry House Hon R.G. Pike
Hon E.J. Charlton Hon P.R. Lightfoot Hon B.M. Scott
Hon M.J. Criddle Hon P.H. Lockyer Hon W.N. Stretch
H-tn B.K. Donaldson I-in Murray Montgomery Ron Derrick Tomlinson
Hon Max Evans Hon N.F. Moore Hon Muriel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon

Amendments thus negatived.
Clause put and passed.
Clause 69: Coercion of employers by commercial pressure -
Hon KIM CHANCE: I oppose the clause. The clause deserves to be struck out. It hits at
not only trade unionists and employees but also the civil liberties of every person in
Western Australia.
Ron Peter Foss: There is an excellent precedent for it, though.
Hon KIM CHANCE: In the Industrial Relations Act?
Hon Peter Foss: The Trade Practices Act.
Hon KIMv CHANCE: I was about to describe the clause which is called the Copperart
clause. T7hat clause gained its name from a firm of that name in Victoria which was one
of the worst abusers of the Victorian industrial relations legislation. A fairly successful
campaign was mounted against Copperart and obviously caused Copperart to lose some
money. That campaign was encouraged and incited by a group of people who felt that
Copperart was not performing the functions that should be expected of a proper corporate
citizen. As 1 said, the campaign was successful. It caused the public to rally round the
people who were organising the fight against this abuser of workers' rights in Victoria. It
caused the Victorian Government some considerable embarrassment - thus the Copperart
clause.
The Government's reason for including it in it's industrial relations legislation arises from
its desire to avoid the embarrassment of a similar incident happening in Western
Australia. The people do have a right to take action against unprincipled employers. If
we take away the right of people to organise against an unprincipled employer, a
corporate citizen who does not take responsibility for its actions in the corporate sphere
and who exploits workers and seeks to break down the existing award structure deserves
to suffer badly. Certainly every citizen should have the right to take action against a
person of that low calibre. The clause seeks to provide immunity to those people so that
they can be free to use the worst excesses provided by this legislation, which itself is no
shining beauty of corporate responsibility. Those people will be able to use the worst
aspects of this legislation for their own selfish ends. If the public or any part of the
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public seek to organise or incite ocher members of the public to express their outrage at
these actions they will be committing a crime under this Bill, It is a citizen's right to
choose from whom he buys his goods, how he sources or supplies his services, or to
whom he sells his goods. He can do char for reasons other than personal choice. There is
already well established in one of the most respected areas of commerce, stockbrokdng. a
place for what is called ethical investment. The right of investors to organise against
persons carrying out unethical investment will be taken away.
Hon Peter Foss: Where does it say that?
Hon KIM CHANCE: We covered this in the second reading debate.
Hon Peter Foss: I thought I told you very clearly. If you are going to make the sae
speech again I might cake advantage of chat and leave the Chamber briefly.
Hon KIM CHANCE: I think I know how the Minister feels about this clause. Sadly, the
Minister, who has successfully posed for years as some kind of civil libertarian, supports
this clause. It is ironic that he was pleased to pose as a civil libertarian on the front page
of the newspaper when defending fancy cases. Nobody can seriously pose as a civil
libertarian and remain unmoved by this debate.
The Minister has asked me to explain how it can become art offence for citizens to
organise against somebody they believe is carrying out unethical practices. If, as a result
of a workplace agreement dramatically undercutting an award pay and conditions, a
sweat shop type atmosphere is created and as a result a plumber refuses to fix that firm's
plumbing, that refusal will be ultra vires clause 69(1).
Hon Peter Foss: You might argue a 69(l)(a)(ii) but nor a 69(l)(a)li).
Hon KIM CHANCE: Thte Minister is right. I na pleased the Minister came back into
the Chamber and that he can now understand what I am talking about. The subclause
will also apply to private individuals outside the shop who may invite people not to use
that shop's services.
Hon PETER FOSS: I am very pleased that at least Hon Kim Chance has improved his
examples.
Hon Kim Chance: It was better last time.
Hon PETER FOSS: It was dreadful. In the previous example he did not take into
account the very important words "on the ground that". The essential part of this is that a
mental element must be specifically directed to the two parts which are preceded by
subclause (l)(a)(i) and (ii) if for any reason one felt upset with one's employer and did
not want to shop with that employer -
Hon Kim Chance: During the negotiation of an agreement.
Hon PETER FOSS: I do not chink that is correct. There must be a mental element and if
that does not exist the offence cannot be proved. Under those circumstances an offence
would not have been committed, but behaviour which may or may not be directed to that
purpose. The example Hon Kim Chance gave during the second reading debate indicated
mental elements quite separate from those set in the test of the Bill. The clause requires a
mental element which can be proved by external observation. Nonetheless, that external
observation must indicate something about the reasons for which that person was
behaving chat way. The example the member has given has nothing to do with
subparagraph (i), but he may argue that it has something to do with subparagraph (ii). It
is not directed at that person because he may not be liked; it has to be precisely directed
to "a workplace agreement between the employer and the employer's employees
contains, or does not contain, any particular provision". Therefore, he will have first of
all to know that there is a workplace agreement anid he will have to know that there is a
condition in there which is the reason for his caking that action. Putting that together.
first of all he has to be in the course of carrying on any trade or business. The member
acknowledges that it does not apply to the ordinary person; it has to be that, in the course
of carrying on any trade or business, the person must refuse to deal with the employer on
the ground that -
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Hon Kim Chance: The course of carrying on any trade or business is only relative to
clause 69(I)(a). Clause 69(1)(b) refers to "cause, encourage, or procure another person".
Hon PETER FOSS: Sure, but I am dealing with paragraph (a) first.
Hon Kim Chance: Yes, but (b) gets to the picketer, which is the second part.
Hon PETER FOSS: It definitely gets to the picketer. That is the whole idea of this. I
accept that and that it is particularly for pickets.
Hon Kim Chance: We are reaching extraordinary levels of agreement. It is a shame we
did not do this in the second reading debate.
Hon PETER FOSS: I am very pleased to put this on the record because I sincerely hope
it will be used by courts in understanding and interpreting the agreements.
Hon Kim Chance: You want to make a peaceful picketer a law breaker.
Hon PETER FOSS: A picket which is intended to bring pressure on somebody over a
workplace agreement is illegal. That is quite correct. We will get to paragraph (b) later
on. Subclause (2) must be directed to the terms of a workplace agreement. Paragraph (b)
does not necessarily affect everybody because it has to "cause, encourage, or procure
another Person to do anything" in the course of carrying on any trade or business.
Paragraph (a) refers to "in the course of carrying on any wrade or business', not in the
course of being involved in any trade or business. A person must be interfering with
people who are carrying on any trade or business.
Subclause (2) emphasises what "refusing" to deal with means. It all ends up being
governed by "in the course of carrying on any trade or business". It has been a long held
part of the law that we should have free trade and that one should not interfere with or
restrain trade. Members may remember that, before the Trade Practices Act, we had
another Act called the Restrictive Trade Practices Act. It grew out of the original idea of
laws relating to monopolies and restrictive practices. The basis of that was that no-one
should interfere with contractual relations between other parties. I think this is a nice,
easy, simple, straightforward piece of legisltion, but it is based on some fairly common
common law principles.
Hon KIM CHANCE: The Minister and I are now clear on our different grounds in
relation to clause 69. We certainly have no agreement but at least we understand what
the other is talking about. I want to return to the instance in the second reading debate
that the Minister remembers so clearly - the one that I raised relating to a shop assistant
currently in the process of negotiating a workplace agreement with his or her employer,
the shopping chain. In the process of negotiating a workplace agreement, the shop
assistant and the employer fall into dispute over a matter of, for example, salaries which
will be provided for in the agreement.
Hon Peter Foss: Are you saying that a shop assistant is carrying on any wrade or
business?
Hon KIM CHANCE: Indeed, because a shop assistant buys his or her groceries from the
chain in which he or she works.
Hon Peter Foss: You think that is carrying on any trade or business, do you?
Hon KIM CHANCE: Yes.
Hon Peter Foss: Perhaps I should accept that and allow it to go forward as the
interpretation.
Hon KIM CHANCE: That is the example I gave in the second reading debate. That
shop assistant as a matter of habit buys his or her groceries from the chain which employs
him or her. Because of the negotiation difficulties and the need for the shop assistant to
put, in whatever small way he or she can, some pressure on the employer, that shop
assistant decides that he or she will buy his or her groceries from a rival store. That is
almost exactly the example I gave in the second reading debate. My contention was then,
as it is now, that the shop assistant's action in buying those groceries from the rival store
will place the shop assistant ultra vires the Act.
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Hon PETER FOSS: I do not agree with the member. I am tempted to agree with him
tlhac that person is carrying on trade or business. That would greatly broaden the effect of
this clause. However, I do not believe that they are carrying on wrade or business as
opposed to being in the course of any trade or business. I chink that would be sufficient
to strike it out.
B-on Kim Chance: Paragraph (2)(b), Minister.
Hon PETER FOSS: Yes, but it is for the purposes of subclause (1). Subclause (2) is not
a substantive clause in terms of the offence; it is an explicatory clause. I also have some
doubts as to whether the member satisfies the intention with the example he gave. It is
sufficient to say that I do not agree with the member.
Clause put and passed.
Clause 70: Penalties -

Hon JOHN HALDEN: I cannot understand why mitigation should not be applicable to
these offences and to other offences covered by these Bills. Again the situation is that
the Government is attacking unions with a degree of ferocity.
Hon Peter Foss: This is intentionally a strict clause. I do not think 'ferocious" is quite
the right word but it is certainly a strict provision and it is intended that minimum
penalties actually be minimum penalties.
Hon JOHN HALDEN: I understand it is a strict provision but surely the concept of
mitigation ought to be contemplated. It seems to me that the Government is being really
harsh in not even considering mitigation. It is just another example of the Government's
intention to be ferocious towards unions.
Hon Peter Foss: "Ferocious" is a strong word, yes; "tough" is a better word.
Hon JOHN MALDEN. There may be a whole range of reasons that a judge might
consider mitigation; but it is at the judge's discretion.
Hon Peter Foss: These are minimum penalties which cannot be reduced. This is not
without precedent.
Hon JOHN HALDEN: My understanding is that, except for murder at the other end of
the scale, they are relatively minor offences.
Hon Peter Foss: Drunken driving - reckless driving, I do not call those minor offences.
Hon JOHN HALDEN: In that context!I guess maybe they arm not minor, but the central
point I am making is that the judge surely should have the ability to consider mitigation;
whether or not he decides to allow that to influence his final decision is another matter. It
basically is a harsh provision.
Clause put and passed.
Clause 71: Exceptions to sections 66 and 68 -

Hon AJI.G. MacTIERNAN: The Opposition is very keen to have this clause removed. It
creates some exceptions to clauses 66 and 68 and erodes even further the very limited
protections that are granted under this legislation, particularly protections to employees.
I am concerned about the further diminution of the very small advantage accruing to
employees under clause 68. 1 believe that clause 71 has the capacity to totally undermine
clause 68. Perhaps the most natural construction of -this provision is that an act or
omission is not an offence under clauses 66 or 68 if it constitutes or is part of an
industrial action, as defined in clause 73, which does not give rise to any of the causes of
action mentioned in clause 75.
Under clause 68 we have a principle that an employer may not dismiss an employee from
his or her employment because they refused to sign an agreement that contained
particular provisions. However, clause 71 says it will not be an offence if that conduct is
conduct that comes within clause 73 and is not conduct that gives rise to a cause of action
under clause 75. 1 refer members to the very broad definition of industrial action under
clause 73. Our advice is that that definition is sufficiently broad to encompass the act of
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serving notice of dismissal on the employee in order to compel or induce the employee to
accept a new workplace agreement on the employer's terms, or a threat by an employer
to dismiss by notice an employee for the purpose of compelling the employee to accept
less favourable terms and conditions of employment in the workplace agreement. Those
actions fall within the definition of clause 73 and are not actions that would give rise to
the causes of action detailed in clause 75.
Hence, we have in clause 68 a pretence that an employer is not entitled to dismiss an
employee for refusing to enter into a workplace agreement. On the other hand what we
really have is a provision in clause 71 that pulls the rug out from under clause 68 by
saying that it does not apply where the conduct can be described as industrial action.
Certainly advice from senior counsel is that this is the case. So effectively clause 71
totally undermines any advantage that is gained by the employee under clause 68.
Therefore it is important that clause 71 be defeated..
Hon PETER FOSS: If I may read from advice to me - an analysis of the joint legal
opinion of Ian Viner and Rene LeMiere - their analysis, which relies upon the operation
of clause 71 of the new Act, is incorrect because clause 71 would not operate in these
circumstances, for three measons: Firstly, once the dismissal of an employee has occurred
there is no longer industrial action. Secondly, any workplace agreement which is
subsequently negotiated is not a new workplace agreement as defined in clause 74 of thie
new Act unless the previous workplace agreement has expired by the effluxion of time.
Thirdly, the dismissal of an employee in these circumstances does not constitute one of
the torts or a breach of contract to which the immunity with which pant 6 of the new Act
is concerned could be given. One of the tonts or a breach of contract with which
immunity to which part 6 of the new Act is concerned could be given.
Hon A.J.G. MacTIERNAN: It would be useful if the Minister could go through those
and explain how they operate. I am not at all convinced that the fact that once a
dismissal has occurred there is no longer industrial action in any way undermines the
argument which we have set out. At that stage the conduct has already occurred, so the
fact that industrial action then ceases at that point in our view will not at all change the
argument that we have put. I think perhaps the Minister, if he genuinely believes that,
should attempt to explain it. Certainly, none of the other supposed answers to our case
seemed to address the question. I would be particularly interested if the Minister could
explain how this question of timing was at all relevant, because we would have thought
that it was certainly industrial action at the time that the employer engages in the action;
and at the time that the employer engages in the action he then has the benefit of clause
71 and the immunity from the limited protections provided in clause 68.
Clause put and passed.
Clause 72: Who may prosecute -

Hon JOHN HALDEN: I move -

Page 45, lines 3 to 13 - To delete the lines and substitute -

be brought where the court is satisfied that the complainant has been
adversely affected by the conduct complained of.

The Opposition wishes to make substantial amendments.
Hon Peter Foss: It is only one amendment.
Hon JOHN HALDEN: The deletion of those lines is a fairly substantial amendment in
relation to the size of the Bill. Under this clause a person authorised by the Minister can
interfere in the process and prosecute even if neither of the two parties has complained.
Why would the Minister or the Minister's agent become involved in a victimless
situation like that?
Hon Peter Foss: What does the member understand by "complainant" in this context? Is
the member referring to the person who brings the prosecution or the person who
complains so that the Minister brings the prosecution?
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Hon JOHN HALDEN: The latter. We believe the Government's intention in this clause
is to drive its political agenda, which some would say is to harass unions. We are
prepared to encourage the Minister to reassure us that that is not so. However, when one
looks at the provision, one can only be drawn to that sort of conclusion.
Hon PETER FOSS: Clause 72 is a limiting clause. Normally any person can bring a
comnplant and prosecute an offence under an Act. It is not dependent upon the thing
being anything more than minimal although, obviously, people do not normally bring
complaints where something is minimal. It is one of the discretions, for instance, vested
in the police. However, in some circumstances the Act specifically provides who may
bring the prosecution. Therefore, if we struck out this clause altogether, anybody could
bring a prosecution at any time. This is a limiting clause. We have provided for
complaints being brought by the Minister - that is, limiting them - because if we did not
have anything in the Bill they could be brought by anybody.
We have gone one step further. We have said also that we think it is appropriate that a
person who has been affected by an action should also be allowed to bring it. Therefore,
it has been taken from the world at large and brought down to two people affected by it -
the Minister and a person who has been affected by it. We think that is a reasonable
restriction. We could take the clause out, leave the law to deal with it and allow anybody
to bring a prosecution. This is not an attack on the unions; it is a very beneficial clause
restricting the general ability of people to prosecute.
Hon JOHN I-ALDEN: Is the Minister suggesting that the Minister would not make a
complaint unless parties affected actually complained to the Minister or to his or her
agent?
Hon PETER FOSS: That is the usual policy followed by prosecuting bodies. The
police - unless it happens right in the face of somebody authorised to prosecute - will not
even commence an investigation unless somebody complains. Once a complaint is made,
prosecution is then taken out of the hands of the police. Generally speaking, though, a
prosecuting body, as a matter of policy, does not prosecute unless somebody makes a
complaint and I would not see this as being anything different. I am not seeking to bind
policy for all time, but it is not being suggested that any different policy is intended by
the department in this case.
Hon John Halden: I understand what the Minister has just told me. However, I cannot
understand when he would require the services of an agent under this clause.
Hon PETER FOSS: Obviously it is much better if the Minister takes it and bears the cost
of the prosecution rather than the complainant. Very few prosecutions are brought.
Generally speaking, most are official. I think it is a better way for it to go; that a person
comes to the Government and says "I have been affected; I am complaining about it; I
think it is an offence." The Minister would have the complaint investigated to find
whether it existed and would then prosecute. The only problem in this whole scenario is
that once the complaint is made and the Minister is fully advised of it and sees that there
is an offence, the discretion would then be with the Minister to prosecute. That
discretion can be used not to prosecute where the problem is minimal. Frequently, the
same applies in complaints to the police. Although police are changing their attitude to
domestic violence, for many years if a complaint was made and then withdrawn they
would not proceed with it. However, they have to have the capacity to be able to stamp
out practices and should be able to prosecute even if the person changes his or her mind
later.
Hon JOHN HALDEN:. I have been of the view throughout this debate that the idea was
to encourage a meeting of the minds.
Hon Peter Foss: I do not think what I said was at odds with that. I am talking general
policy on prosecutions.
Hon JOHN HALDEN: I understand that. I am still not convinced that the Minister needs
to have a role in this. If we are having individual workplace agreements, why do the
parties not?
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Hon Peter Foss: A worker should not be put into the position of having to prosecute an
employer. Is the member suggesting that?
Hon JOHN HALDEN: Yes, I am. I am suggesting the affected panies should prosecute.
Hon Peter Foss: That would be a bit tough on the worker.
Amendment put and negatived.
Clause put and passed.
Clause 73 put and passed.
Clause '74: Situations to which immunity applies -
Hon JOH4N HALDEN: I move -

Page 46. lines 14 to 22 - To delete the lines and substitute the following -

purpose of obtaining a new workplace agreement
This clause is yet another narrowing down of the definition of "industrial relations". I
cannot understand why it relates only to industrial action taken by employees for the
purpose of obtaining a new workplace agreement.
Hon PETER FOSS: The immunity in this area has always been given to employees and
not to third pantics. Under common law and other legislation immunity is given to
employees who recognise their right to strike.
Amendment put and negatived.
Clause put and passed.
Clause 75: Limited immunity conferred -
Hon JOHN HALDEN: I move -

Page 46, line 26 - To delete the line and substitute the following -

arising out of any dispute between an employee, employer or employee
organization founded in tont, common law or statute.

Page 46, line 27 to page 47, line 10 - To delete the lines.
The legal opinion I have indicates that my amendments will do two things: Firstly, they
will ensure that obscure industrial actions are covered by the immunity. They will make
it a general immunity, defined in broader terms to include all torts, contracts and other
causes of action based on the Statutes, instead of an immunity for specific reasons. It
may have been intended that the list of examples outlined in subclause (1) should not be
comprehensive. Secondly, under subclause (2) of the Bill industrial action could have
immunity only if each individual employee spontaneously decided, of his own accord
without any communication with his fellow employees, to engage in the industrial action.
If the Government persists with subclause (2), it is clearly demonstrating that the
immunity offered is illusory - nothing short of political window dressing to try to mask
the real purpose of the Bill.
Hon PETER FOSS: By this clause, as with the preceding clause, the Government is
trying to stay closer to the common law situation where industrial action must be about
the employer-employee relationship. The torts which are currently dealt with by the
courts in that area are conspiracy, intimidation, inducement of breach of contract, and
interference by unlawful means of trade, business or employment. This clause does not
allow other people to come along and induce people to do it even though they themselves
may not necessarily be taking the action.
Amendments put and negatived.
Clause put and passed.
Clause 76: Exceptions to immunity -

Hon JOHN HALDEN: The Opposition believes this clause should be deleted. Again.
these exceptions establish that the so-called immunity provision of clause 75 is mere
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window dressing. Picketing is a fundamental form of industrial action. It is almost
impossible to conceive of industrial action which does not in some way affect business
other than the business of the employer. It is interesting to note that paragraph (b) does
not limit the exception of the outside business affected but provides that where an outside
business is affected anyone, including the direct employer, is able to sue.
The immunity is not lost against everyone, just outside businesses. Employers will easily
exploit their bargaining power to routinely sign up employees to continuity of supply
agreements. Further, the limiting of the immunity period to three months means that an
employer will be able to prepare so that he can weather the storm for the limited period.
It also means that industrial action would be fast and furious during that period and there
would be pressure on unions to strike with the maximum pressure possible and to do that
quickly while the immunity period exists, rather than attempt to exhaust the possibilities
of reasonable negotiation.
Hon PETER FOSS: It is quite plainly intended that industrial action should be the
withdrawal of labour, not the interference with any other form of relationship. That is
what this clause manages to achieve and the Government supports that.
Hon JOHN H-ALDEN: That may be the Minister's and the Government's definition of
industrial action, but it most definitely does not represent the broader ramifications of
industrial action as probably 90 per cent of the population might consider them. Of
course, the Opposition would reject that narrowing for the very reason that it limits
unions' ability to flex any muscle on behalf of their members.
Clause put and passed.
Clause 77: Immunity conditional on giving of notice -
Hon JOHN HALDEN: This clause provides that seven days' notice of industrial action
must be given by an employer or an employee in a manner prescribed in the regulations.
I move -

Page 48, lines 10 and I1I - To delete the words "in the manner and form required
by the regulations." and substitute the following -

where the employer and employee have agreed in writing that such notice
should be given.

It is absolutely ridiculous and outrageous that, when contemplating spontaneous
industrial action, the parties should give each other notice. Further, it provides that the
seven day notice provision will apply where the parties have agreed that it should.
Hon Peter Foss: That was what you were going to include in your amendment.
Hon JOHN HALDEN: The situation here really curtails and limits the effectiveness of
collective bargaining power, and the power available to workers through their capacity to
take any form of "legitimate" industrial action. It is an erosion of the workers' ability to
have any power at the workplace and to negotiate. It yet again highlights the
Government's attempts throughout this Bill to erode workers' relative power at the
workplace and, ultimately, their terms and conditions of employment.
Hon PETER FOSS: We see industrial action as being an orderly process, and it has
effects on both the employer and the employee. If they are to continue negotiations, we
think it reasonable that this process includes the giving of notice.
Amendment put and negatived.
Clause put and passed.
Clause 78: When immunity extends to organization of employees .
Hon JOHN HALDEN: I move -

Page 48, line 19 to page 49, line 2 - To delete the clause and substitute the
following clause -

78. An organization has, in respect of industrial action, the same
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immunity under this Part as any employee eligible to be a member of the
organization of employees.

It may be that employees subject to a workplace agreement were not members of an
organisation at the time the agreement was originally negotiated. What should prevent
their being able to call for the aid of an organisation of employees when the time comes
to renegotiate that workplace agreement, to assist them to engage in collective bargaining
so as to gain some equality of bargaining power with their employer?
Hon PETER FOSS: An organisation can give the undertaking at a later stage and so
there is no need, provided it is prepared to give that undertaking, to put this provision in
if it is purely to take into account people becoming members later on.
Amendment put and negatived.

Clause put and passed.
Clause 79: Saving of employer's right of dismissal -
Hon JOHN HALDEN: I move -

Page 49, lines 5 and 6 - To delete the lines and substitute the following -

in law to stand down an employee for failure to carry out his or her duties,
but an employer may not directly or indirectly rely upon the taking of
industrial action by an employee as to justify the dismissal of that
employee.

This proposed amendment is to counteract what we see as a joke in the concept of
immunity. What sont of immunity is it to say, on the one hand, it is all right to take
industrial action but if the worker does so, the employer will then sack him? This
amendment suggests a more sensible alternative, which would leave the employer with
some sanctions in the standing down of employees, but the employees would not
completely surrender all bargaining power to the employer. This particular amendment
should be considered by the Government in a quite serious way to at least preserve some
adequate bargaining power in the employer-employee negotiating process.
Hon PETER FOSS: It is a fundamental element of the contract of employment that the
employer can terminate a person's employment if he refuses to carry out his duties. In
many ways it is the corollary to the right to strike, and we believe this waters it down in
an unacceptable manner.
Amendment put and negatived.
Clause put and passed.
Clauses 80 to 83 put and passed.
Clause 84: Functions and powers of the Commissioner.-
Hon JOHN HALDEN: I move -

Page 52, line 2 - To insert after the word "Act" the following -

and shall publish in the Industrial Gazette such statistical and other
information as is requested by -

(a) the Chief Commissioner of the Industrial Relations
Commission; or

(b) any of the persons named in section 50 of the Industrial
Relations Act 1979.

Hon PETER FOSS: The Government opposes this amendment because it is a rather
cheeky amendment. It virtually submits the Commissioner of Workplace Agreements to
the Industrial Relations Commission, and may even allow the secrecy provisions of the
earlier part of the Act to be circumvented. We are, therefore, very much against it.
Amendment put and negatived.
Clause put and passed.
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Clause 85: Minister may give directions -

Hon JOHN HALDEN: I move -

Page 52, after line 21 - To insert the following new subclausc -

(4) Directions under subsection (1) must be tabled by the Minister in
Parliament and may be disallowed by the Parliament as if they were
regulations.

This amendment is self-explanatory and is an interesting little effort to ensure that the
Parliament has some ability to monitor and oversee the directions the Minister is giving.
I know that the role of the Parliament has already been eroded by this particular Bill.
This might be one way in which the Parliament could redress that.
Hon PETER FOSS: I accept that the Minister should table the directions in Parliament
within so many sitting days, but not that they should be capable of disallowance. A
direction given by the Minister is an executive act, and it is not appropriate that executive
acts should be taken by Parliament. I would be quite happy for the words "and may be
disallowed by Parliament as if they were regulations" to be removed and replaced with
"within 10 sitting days".
Hon JOHN HALDEN: I seek leave to amend my amendment as follows -

To delete the words "and may be disallowed by the Parliament as if they were
regulations.' and substitute the following -

within 6 sitting days of each House.
Leave granted.
Amendment, as amended, put and passed.
Clause, as amended, put and passed.
Clause 86: Minister to have access to information -
Hon TOM STEPHENS: Some very illuminating information has been provided to the
Opposition about the New Zealand Employment Contracts Act and its operation; that
legislation is the equivalent of the Bill before the Chamber. A number of agreements
under the NZ Act provided for a compensate weekly rate instead of shift allowances,
weekend penalty rates and ocher allowances. The compensate rate meant that many
employees suffered a loss of earnings; however, the loss of earnings was not immediately
identifiable as in many instances the base rate had increased slightly. A comparison
between the previous award base rate and the agreement base rate showed an increase;
however, that did not reveal the loss of earnings.
The New Zealand labour relations Minister used a new and old base rates comparison to
proclaim employees had received a wage increase under the Employment Contracts Act.
In fact, the reverse was the case as actual earnings had gone down. The New Zealand
experience revealed that the Minister's office was very hesitant about revealing other
information about employment contracts. Therefore, when requests were made for
comparisons between the old award provisions on overtime, shift work and weekend
penalty rates, and the employment contracts conditions, very little information was
forthcoming. The excuse used by the Minister's office was that it was all too
complicated to make a proper comparison. By restricting the information to the
Minister's office, the Government is indicating its desire to control the information
agenda. If the Government had confidence in its rhetoric about this legislation, it would
ensure that the information was freely available. I move -

Page 54, after line7 - To insert the following new subclause -

(6) The Chief Commissioner of the Industrial Relations Commission
and any of the persons named in section 50 of the Industrial Relations Act
1979 are entitled to the information and copies of documents described in
this section in the manner prescribed in this section for the purpose of
assisting the Commission in the performance of its functions under that
Act.
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Hon PETER FOSS: The Government opposes this amendment. Its inclusion is not
appropriate as this clause, for a start, is not a limiting provision; it is an extending one to
allow the Minister to carry out ministerial dudies. In any event, we regard it as another of
those cheeky clauses which try to give the Chief Commissioner of the Industrial
Relations Commission a role he should not have in this area. The Commissioner for
Workplace Agreements will have the capacity to do what is necessary to inform the
public.
Amendment put and negatived.
Clause put and passed.
Clause 87 put and passed.
Clause 88:. Staff and consultants -
Hon TOM STEPHENS: It was suggested that we ask the Minister exactly what is
envisaged under this clause. *Subclause (2) will give the Commissioner for Workplace
Agreements the power to engage persons under contractual services. What sont of
technical or other assistance will be required by the commissioner, and why will that
assistance be required? What discretion will the commissioner have in using information
provided by technical or professional people in the registration of workplace agreements?
Is it envisaged that the commissioner will use such people in his or her role in the
registration and monitoring of workplace agreements, or will such people be used in an
administrative way?
Hon PETER FOSS: This is a standard clause used by Parlianmentary Counsel to enable
the ordinary conduct of business of any officer appointed. Therefore, it is not a clause
requiring a pick through. With the approval of the Minister, people will be required for
such things as visiting worksices, handling statistical information, and interviewing
panties or potential parties to workplace agreements.
Clause put and passed.
Clauses 89 to 101 put and passed.

Progress
Progress reported and leave given to sit again, on motion by Hon Peter Foss (Minister for
Health).

ADJOURNMENT OF THE HOUSE - SPECIAL
On motion by Hon George Cash (Leader of the House), resolved - .

That the House at its rising adjourn until Tuesday, 2 November.

ADJOURNMENT OF THE HOUSE - ORDINARY
HON GEORGE CASH (North Metropolitan - Leader of the House) [1.08 pm]: I
move -

That the House do now adjourn.
Adjournment Debate - Workpace Agreements Bill Debate

HON GRAHAM EDWARDS (North Metropolitan - Leader .bf the Opposition)
[1.08 pmj: Before the House adjourns. I should make some comments on this marathon
sitting. This is the longest sitting day - about 23 hours - that I have endured during my
time in Parliament. Indeed, during the last 48 hours we have sat for about 40. 1 do not
blame Government members in this place for the need to sit such long hours, but when
the three related Bills were received in the Legislative Council I forecast that an immense
amount of work would be required on them. So far, we have incompletely dealt with
only the Workplace Agreements Bill. I will not press that point. However, I record the
thanks of the Opposition for the tremendous work by the Hansard staff during this
marathon sitting. I thank them for their very professional attitude maintained over this
difficult time. I thank also the Council staff, who have been most helpful, and of course
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the Dining Room staff. I congratulate Hon John Halden for the work he has done on the
Workplace Agreements Bill, and the other Opposition members for the manner in which
they have addressed such a mammoth task - one that is not yet complete. I thank Richard
Farrell for his work.
I recognise the contribution to the debate by Hon Peter Foss. The Opposition does not
agree with the Government's attitude to this legislation but the manner in which the
Minister has handled the Bill is a credit to him both personally and professionally. He
may have had some concerns about the legislation and the manner int which it was
brought to this place, but without doubt he has embraced the philosophy of the
legislation. The Opposition was unable to do that. However, I compliment him on the
open and honest manner with which he has handled the legislation for the Government.
If the Opposition had t necessary resources we could have dealt with this legislation
with greater certainty and therefore required less time on debate. Some people may think
that the Opposition has been on a filibustering exercise. That is not the case. We have
grave concerns about the three Bills. We oppose them strongly, but responsibly.
Although debate has been lengthy, in my opinion it has been one of the best debates in
this place in the last decade. As a result of that debate, although we oppose the
Workplace Agreements Bill it will be returned to the other place in an improved form.
HON JOHN HALDEN (South Metropolitan) [1.13 pm]: I may not be so flattering to
Hon Peter Foss, although I agree his contribution was excellent. Some of the problems
with the legislation emanated from the use of the guillotine in the other place. The brutal
use of that gag had an effect on this side of the House because although both sides do not
always agree we have clear views about the legislation, and the use of the guillotine did
not endear us to the legislation. The fact that the guillotine has not to my knowledge
been used in this place is a good indication why it should not be used. Perhaps if more
time had been taken in the other place to debate the legislation, such lengthy debate
would not have been necessary in this House.
In all fairness one must congratulate Hon Peter Foss for the way he handled the
Workplace Agreements Bill. He represents the Minister for Labour Relations - a person I
would not trust, and neither would a number of other Opposition members. Although I
sometimes find Hon Peter Foss' enthusiasm annoying, when he makes a commitment he
honours that commitment.

Adjournment Debate - Australian Customs Service Review Submissions
HON TOM STEPHENS (Mining and Pastoral) [1.15 pm]: In another context I
referred to a submission that [ made to the review of the Australian Customs Service. I
seek leave to table that submission. I have expressed my concern about wanting to make
sure that comments in the House made by another member were accurate. He indicated
to the House that he had made a submission to the Australian Customs Service review,
After the member has had the chance to consider my comment perhaps he would like to
take the opportunity to seek leave to table his submission to the Australian Customs
Service review also, so that Parliament can pursue the issue of customs review in
Australia.
Leave granted. [See paper No 735.]

Adjournment Debate - Workplace Agreements Bill Debate
HON PETER FOSS (East Metropolitan - Minister for Health) [ 1.16 pm]: I must thank
members opposite for their very kind words, which [ do not believe are at all justified.
The nasty things they said about everybody else I do not think were justified either.
Notwithstanding that I do not believe the remarks in my regard are justified, it is very
pleasurable to receive them.

House adjourned at 1. 17 pm (Thursday)
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QUESTIONS ON NOTICE

LOGGING - STATE FORESTS
Jarrah Sawloys, Charlogs; Karr! Sawlogs, Clilogs; Morni Sawlogs, Chiplogs

620. Hon J.A. SCOTIT to the Minister for Education representing the Minister for the
Environment:
(1) Over the past 10 years what has been the avenage yield per hectre of State

forest logged for -
(a) jarrah sawlogs;
(b) jarrah charlogs/residue;
(c) karri sawlogs;
(d) karri chiplogshresidue;
(e) mari sawlogs; and
(f) mari chiplogshresidue?

(2) Over the next 10 years, what is the estimated avenage yield per hectare of
State forest lagged for each of these categories?

Hon N.F. MOORE replied:
The Minister for the Environment has provided the following reply -

(1) The avenage yield per hectare of State forest logged over the past
10 years (or the nominated products was -

(a) jarrab sawlogs 26.6m 3

(b) jarrab charlogs (this product has
only been harvested for four years) 18.4 toqnes

(c) kani sawlogs 103.9iT
(d) karri chiplogs 61.2i\
(e) warni sawlogs 6.4mn3
(f) marni chiplogs 68.1m3

(2) The avenage yield per hectare of State forest to be logged over the
next 10 years is estimated to be -

(a) jarrab sawlogs 24.0m3

(b) jarrah charlogs 15 tinnes
(c) karri sawlogs 75m3
(d) karri chiplogs 5
(e) mari sawlogs M
(f) mari chiplogs433

TAXES AND CHARGES - INCREASE ESTIMATE
77 1. Hon MARK NEVILL to the Minister for Finance:

What is the estimated average increase in taxes and charges in dollars and
percentage terms per -
(a) family; and
(b) capita
for the 1993-94 financial year as compared with the 1992-93 financial
year?

Hon MAX EVANS replied:'
This information can be extracted or extrapolated from public documents,
such as Budget papers.

PAYROLL TAX - MINING AND MINERAL PROCESSING INDUSTRY
'774. Hon MARK NEVILL to the Minister for Finance:

Approximately how much payroll tax was paid by the mining and mineral
processing industry in the 1992-93 financial year?

5820 [COUNCELI



[Wednesday, 27 October 1993J182

Hon MAX EVANS replied:
This information is not available.

KALBARRI NATIONAL PARK - HONESTY BOX REVENUE; GRAVEL ROAD
MAINTENANCE

781. Hon M.D. NIXON to the Minister for Education representing the Minister for the
Environment:

In relation to the Kalbanri national park, would the Minister advise -

(1) How much revenue was derived from the honesty box located at the
commencement of the gravel road which runs through the park to the
lookouts of the Loop and the Z bend on the Murchison River
(distance approximately 25 kmns) forthe financial year -

(a) 1991-92; and
(b) 1992-93?

(2) For what purpose were the donations sought?
(3) How was the revenue expended?
(4) In particular, what funds were allocated to maintenance of the gravel

road described in part (1)?
(5) Is the condition of the gravel moad described in part (1) of a

satisfactory standard?
(6) What is the maintenance program for this road?

Hon N.E. MOORE replied:
The Minister for the Environment has provided the following reply -

(1) (a) $35 428.59
(b) $38 601.11

(2) The funds collected are not donations, they are entry fees to the
national park.

(3) The revenue is paid into the Conservation and Land Management
trust fund and is used to fund national parks and other lands vested
in the National Parks and Nature Conservation Authority.

(4)-(5) CRE and MRD funds were allocated to maintenance of all roads in
the park. Separate costs are not available for the road in question;,
however, the moad was resurfaced with clay/sand in 1992-93 at a
cost of $100 000, a figure well in excess of the revenue from entry
fees. It is trafficable by two wheel drive vehicles.

(6) Grading is carried out on all roads in the park on a needs basis;
however, the road deteriorates rapidly after grading in summer
because of the clay/sand surface. I am advised by CALM that
gravel or marl for the road is almost unobtainable from nearby
sources and that haulage would be extremely costly, well beyond
available finance. CALM has already had discussions with MRD
and will be seeking to use better materials in the future. This may
include means of improving the useability of the very limited
gravel reserves in the Kalbarri area.

REDUNDANCY PACKAGES - BORROWINGS
832- lHon MARK NEVILL to the Minister for Finance:

I refer to the Treasurer's claim on many occasions that borrowing for
public sector redundancy schemes was irresponsible and to his admission
during question time on Thursday, 16 September that his Government had
authorised borrowing for some redundancies.
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(1) Will the Minister advise the House for which areas authorisation has
been given for borrowings for redundancy payments?

(2) What amount has been or will be borrowed for redundancy
payments?

Hon MAX EVANS replied:
(1) Western Australian Government Railways Commission, $37.3m, and

Western Australian Meat Commission, $5.5m.
(2) A total of $42.8mi.

The borrowings of $37.3m by Railways will be fully repaid by end 1996-
97 from resultant savings. There will also be accelerated repayment of the
$5.5m borrowed by the Meat Commission. However, the previous
Government borrowed $102.8m long term through the general loan and
capital works account to be repaid over 25 years. The benefits from
wages savings were reflected immediately in savings of recurrent
expenditure. The Government maintained its existing rate of expenditure
but it should have been decreased by the savings because repayments were
not to be made to general loan and capital works.

MOTOR VEHICLE LICENCE RENEWAL FORMS - EXPLANATORY
MESSAGE

State Government Insurance Commission's Advice
860. Hon J.A. COWDELL to the Minister for Finance:

(1) With reference to the advice given by the State Government Insurance
Commission that there was no reason why the Government could not
include an explanatory message on motor vehicle licence renewal forms,
when was the advice given?

(2) Who provided the advice?
(3) When will the Minister table a copy of the advice?
(4) Who made the final decision on the wording of the message?
Hon MAX EVANS replied:
(1) The advice was given verbally in June 1993.
(2) The Managing Director of the SCIC.
(3) Not applicable.
(4) The State Government is responsible for the decision.

AIR TRAVEL - STATUTORY AUTHORITIES, DEPARTMENTS, AGENCIES
Budget Allocation

871. Hon TOM STEPHENS to the Minister for Finance:
What is the Budget allocation for 1993-94 for -
(a) intrastate;
(b) interstate
air travel for all statutory authorities, departments and agencies within the
Minister's portfolio?

Hon MAX EVANS replied:
Under the program budgeting format which allocates expenditure to
program objectives, responsibility for detailed management of resources is
devolved to chief executive officers to handle in accordance with priorities
and having regard to Government policy. However, all air travel is
subject to clear guidelines made available to each chief executive officer.
The information sought would require considerable research and I am not
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prepared to allocate resources for this purpose. However, if the member
has a specific question regarding travel he can direct it to me in writing
and I will be pleased to respond.

AIR TRAVEL - STATUTORY AUTHORITIES, DEPARTMENTS, AGENCIES
Budget Allocation

880. Hon TOM STEPHENS to the Minister for Education representing the Minister
for the Environment:

What is the Budget allocation for 1993-94 for -
(a) intrastate;
(b) interstate
air travel for all statutory authorities, departments and agencies within the
Minister's portfolio?

Hon N.E. MOORE replied:
The Minister for the Environment has provided the following reply -

Under the program budgeting format which allocates expenditure to
program objectives, responsibility for detailed management of resources is
devolved to chief executive officers to handle in accordance with priorities
and having regard to Government policy. However, all air travel is
subject to clear guidelines made available to each chief executive officer.
The information sought would require considerable research and I am not
prepared to allocate resources for this purpose. However, if the member
has a specific question regarding travel he can direct it to me in writing
and I will be pleased to respond.

STATE BUDGET - CAPITAL WORKS PROGRAM
Kimberley Region New Works Projects

888. Hon TOM STEPHENS to the Minister for Finance:
What new capital works projects will be undertaken by the State
Government in the Kimberley region as a result of the 1993-94 Budget
allocations?

Hon MAX EVANS replied:
Aggregate project information is not classified or maintained on a regional
basis although individual project details are, in the main, shown in the
capital works program supporting the consolidated fund estimates.

AIR TRAVEL - STATUTORY AUTHORITIES, DEPARTMENTS, AGENCIES
Total Expenditure

894. Hon TOM STEPHENS to the Minister for Finance:
What has been the total expenditure on air ravel
(a) interstate;
(b) intrastate
for all statutory authorities, departments and agencies within the Minister's
portfolio between I July 1993 and 30 September 1993?

Hon MAX EVANS replied:
(a) Details will be contained in the September quarter report on travel to be

tabled in Parliament.
(b) The information sought would require considerable research and I am not

prepared to allocate resources for this purpose. However, if the member
has a specific question regarding travel, he can direct it to me in writing
and I will be pleased to respond.
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AIR TRAVEL - STATUTORY AUTHORITI1ES, DEPARTMENTS, AGENCIES
Total Expenditure

903. Hon TOM STEPHENS to die Minister for Education representing the Minister
for the Environment:

What has been die total expenditure on air travel
(a) interstate;
(1,) intrastate
for all statutory authorities, departments and agencies within the Minister's
portfolio between 1 July 1993 and 30 September 1993?

Hon N.F. MOORE replied:
The Minister for die Environment has provided the following reply -

(a) Details will be contained in the September quarter report on travel
to be tabled in Parliament.

(b) The information sought would require considerable research and I
am not prepared to allocate resources for this purpose. However, if
the member has a specific question regarding travel, he can direct
it to me in writing and I will be pleased to respond.

SCOT., BARBARA - SCOTT REPORT, BUDGET ALLOCATION
925. Hon TOM STEPHENS to the Minister for Education:

(1) What staff and resources have been allocated to IHon Barbara Scott for the
preparation of the Scott report?

(2) What is the Budget allocation for Hon Barbara Scott's work on this report?
(3) What funds have been expended up to 30 September 1993 on the

preparation of this report?
H-on N.F. MOORE replied:
(1) A full time executive officer who is a redeployee from the Ministry of the

Premier and Cabinet. Word processing equipment, borrowed from the
Ministry of Education and the Ministry of the Premier and Cabinet.

(2) $25 000.
(3) $18 684.44.

AUDITOR GENERAL - MANAGEMENT LETTERS TO CHIEF EXECUTIVE
OFFICERS OF GOVERNMENT DEPARTMENTS OR AGENCIES

943. Hon TOM STEPHENS to the Minister for Education representing the Minister
for Commerce and Trade:

Would the Minister indicate for the financial year 1992-93, which
departments or agencies within his portfolio area he has received from the
Auditor General copies of management letters addressed to the chief
executive officer?

Hon N.F. MOORE replied:
Thbe Minister for Commerce and Trade has provided the following reply -

The member's question is unclear. The question should be rephrased and
resubmitted.

MINSTERIAL OFFICES - BUDGET ALLOCATION, EXPENDITURE

959. Hon TOM STEPHENS to die Minister for Education representing the Minister
for Commerce and Trade:
(1) What is the Budget allocation for the operation of the Minister's office for

1993-94?
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(2) Could the Minister provide a break dawn of this Budget?
(3) What has been the actual expenditure up to 30 September 1993 in the -

(a) relocated area; and
(b) ministerial office area?

Hon N.F. MOORE replied:
The Minister for Commerce and Trade has provided the following reply -

Travel $153 000
Other staffing costs 11 000
Communications 17 000
Services and contracts* 470 000
Consumable supplies 57 000
Maintenance of equipment 15 000
Purchase of equipment 5

779Q
*Includes office accommodation lease costs of $382 000.

(3) The member's question is unclear. If the member could be more
specific I will provide him with a response.

SCHOOLS - MT BARKER PRIMARY P AND C, SHEDS RETENTION
965. Hon BOB THOMAS to the Minister for Education:

(1) Is the Minister aware of a request from the Mt Barker Primary School P
and C to be permitted to retain the existing lunch sheds at the school now
that their need far a covered assembly area has been met?

(2) Is the Minister aware the P and C's original request was to retain the three
sheds but that it has now modified its position to the retention of only the
southern shed?

(3) Is the Minister aware the P and C's request was made in order that it could
renovate the shed at its own expense in order to be able to provide an extra
multipurpose room for uses such as a band practice area?

(4) Will the Minister personally review this case and consider ways in which
the Education Ministry can assist the Mt Barker P and C achieve its goal?

Hon N.E. MOORE replied:
(1)-(3)

Yes.
(4) An officer from the Ministry of Education facilities operations branch will

visit Mt Barker Primary School in the near future to discuss with the
school community the modification of the shed into a multipurpose room.
The modifications would need to meet appropriate accommodation
requirements for schools. The parents and citizens association would be
required to assume full responsibility for the conversion and ongoing costs
and maintenance.

PERTH CITY COUNCIL - REPRESENTATIVES ON BOARDS OF STATUTORY
AUTHORITIES OR GOVERNMENT AGENCIES

1007. Hon TOM STEPHENS to the Minister for Education representing the Minister
for Commerce and Trade:
(1) Which statutory authority or agencies within his portfolio have on their

boards representatives of the Perth City Council?
(2) What number of representatives on these boards are from the PCC in each

case?
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(3) Which of these representatives are there by virtue of statutory
requirements?

(4) What is the basis upon which the other representatives of the PCC are on
these boards (ie Cabinet decision, Government agreement or some other
basis)?

Hon NF. MOORE replied:
The Minister for Commerce and Trade has provided the following reply -

(1) Nil.

Not applicable.

QUESTIONS WITHOUT NOTICE

BRADSHAW, DR WAYNE - DISCIPLINARY ACTION
551. Hon GRAHAM EDWARDS to the Minister for Health:

(1) In view of the fact that Dr Wayne Bradshaw was struck off the medical
register in New Zealand and Singapore for malpractice and that he is a
fugitive from the WA police, has the Minister referred the matter to the
Medical Board of Western Australia for disciplinary action?

(2) If not, why not?
Hon PETER FOSS replied:
(1) No; however, the Medical Board undertook inquiries in relation to his

registration status in those countries but was unable to takce any further
action.

(2) The precise details are unavailable as records wifl have to be researched.
However, on the question of his registration in Singapore, the board
understands that he, in fact, was not registered. I will respond to the
member's question in full when the information is available.

BRADSHAW, DR WAYNE - DISCIPLINARY ACTION
552. Hon GRAHAM EDWARDS to the Minister for Health:

(I) Has the Medical Board of Western Australia received any complaints
against Dr Wayne Bradshaw?

(2) If so, what in general terms is the nature of these complaints?
(3) What action has been taken by the Medical Board to address these

complants?
Hon PETER FOSS replied:
(1) Yes.
(2) Patients not satisfied with the outcome of liposuction procedures and fat

injection into breasts for augmentation.
(3) After enquiries with all parties no formal inquiry was held as the evidence

available did not justify disciplinary action being taken.
BRADSHAW, DR WAYNE - MEDICAL BOARD OF WA, CONTACT

553. Hon GRAHAM EDWARDS to the Minister for Health:
(1) Has the Medical Board of Western Austalia been in contact with Dr

Wayne Bradshaw since his disappearance from Australia?
(2) (a) If yes, what was the nature of this contact; and
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(b) has the Medical Board had direct contact or has it communicated
via an intermediary?

(3) If the Medical Board has contacted Dr Bradshaw via an intermediary, who
is that intermediary?

Hon PETER FOSS replied:
(1) The Medical Board has corresponded with Dr Bradshaw over a period, the

last time being in January 1993. It has not had cause to contact him since
that time and is not aware of the present status of his whereabouts.

(2) The Medical Board wrote to Dr Bradshaw in relation to complaints
lodged.

(3) Nor applicable.
RO TTNEST ISLAND AUTHORITY - EMPLOYEES CODE OF C0NDuCT

554. Hon GRAHAM EDWARDS to the Minister for Education representing the
Minister for Tourism:
(1) Is the Minister aw are of a code of conduct for Rottnesr Island Authority

employees?
(2) Who drew up this code of conduct and when was it introduced?
(3) What steps were taken by the Rottoest Island Authority to consult workers

over the code of conduct?
(4) Have Roitnest Island Authority employees agreed to the code of conduct?
(5) Is the Minister aware of any possible industrial conflict due to employees'

dissatisfaction with the code of conduct and/or any matters arising from its
implementation?

(6) Will the Minister table a copy of the code of conduct?
Hon N.F. MOORE replied:

The Minister for Tourism has provided the following reply.
(1) Yes.
(2) Senior management of the Rottnest Island Authority and approved

by the Rottnest Island Authority board. The code of conduct is
consistent with recommendation 11.25 of the Rottnest Island
management plan approved by Cabinet in 1987. Recommendation
11.35 states that unacceptable forms of behaviour an Rottnest
Island should be actively discouraged by the island management
and police. Thrcode of conduct was introduced in July 1991.

(3) Consultation with Rottnest Island Authority employees and the
business community.

(4) The code of conduct was circulated to existing employees.
Subsequently all new employees signed the code of conduct prior
to employment with the authority. To date there has been no
objection to the code.

(5) Yes.
(6) Yes. [See paper No 733.1

WAITS, CAROL - GOVERNMENT EMPLOYMENT
555. Hon GRAHAM EDWARDS to the Minister for Mines:

I refer to question 363 asked on Tuesday, 14 September 1993 regarding
the salary, terms and conditions of Ms Carol Watts. In his response die
Minister said -
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I will have to obtain the information from the Minister for
Housing. I will provide the Leader of the Opposition with written
answers to each of these questions.

Can the Minister now advise why there is such a delay in obtaining an
answer to this question and when such a reply can be expected?

Hon GEORGE CASH replied:
If that information has not come to band - from the member's question
obviously it has not - I will take action to find out just what happened to
the answer and advise the member as soon as I can.

SITTINGS OF THE HOUSE - TWO WEEK BREAK, CANCELLATION
556. Hon GRAHAM EDWARDS to the Leader of the House:

I refer to a recent article in The West Australian newspaper on Friday, 22
October, page 35 under the heading "Two-week break scrapped" which
states -

The Government leader in the Legislative Assembly, Colin
Barnett, told the House yesterday he was upset at the slow progress
of the Government's legislative program through Parliament...
the two-week break starring on November 16 would be scrapped
for bath the Assembly and the Legislative Council.

I ask -
(1) Why has the Leader of the House not confirned in the Legislative

Council whether the Council will sit during the proposed two week
break? The Leader of the House indicated some time ago that the
Government was considering it but we have had no confirmation.

(2) When did the Leader of the House surrender sitting times of the
Legislative Council to the Government leader in the Legislative
Assembly?

Hon GEORGE CASH replied:
(2) That power or authority has not been surrendered; however, I continually

consult with the Leader of the House in the Legislative Assembly to be
informed as to what that House is doing, as the Leader of that House
consults with me to gain an understanding of what is occurring in this
House.

(1) 1 gave an indication to the House some time ago thai I believed there
would be a need to cancel the two week break. I thought I made it fairly
clear to the House that that would be the situation. Quite clearly the
limited progress we have been making on various Bills wilt make it
imperative that we continue to sit well into December with no breaks in
the meantime.

Hon Graham Edwards: We would have appreciated notice.
Hon GEORGE CASH: I am more than happy to sit down with the Leader of the

Opposition to discuss the legislative program as he has asked me to do in
recent times just as soon as 1 get the number of Bills to which the
Government will accord priority. That has not occurred as yet; hence I
have not been able to discuss the matter with the Leader of the
Opposition.

RAILWAYS - ELECTR1C RAILCAR UNITS, NON-OPERATIONAL

557. Hon JOHN HALDEN to the Minister for Transport:
Is it correct that two electric suburban railcar units are non-operational?
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Hon E.J. CHARLTON replied:
I have not been made aware of that situation. I will check that out and
advise the member accordingly.

RAILWAYS - RAILCAR UNITS
558. Hon JOHN HALDEN to the Minister for Transport:

As the Minister has said that he is not aware that theme ame two non-
operational railcars, I can advise him that there are two that have been
non-operational -

The PRESIDENT: Order! The honourable member does not have licence to give
information; he has a licence to receive it.

Hon JOHN HALDEN: Yes, Mr President. On the face of that I would be
grateful for a moment to restructure that question. In the meantime, I will
ask another.

WESTRAIL - ASSETS MAINTENANCE PROGRAM, REDUCTION APPROVAL
559. Hon JOHN HALDEN to the Minister for Transport:

Has he approved the reduction in the annual asset maintenance program to
be undertaken by the Western Australian Government Railways for the
1993-94 financial year, and does this reduction apply to both track and
roiling stock maintenance programs?

Hon E.J. CHARLTON replied:
I am not aware of any downgrading of maintenance of that asset. Again, I
will give the member the full facts. During the Estimates Committee
hearings, a range of points was raised by the Opposition about a number
of accounting procedure changes which resulted in members being of the
view - and understandably so - that funds and FTEs have been reduced or
increased. However, as was demonstrated in answers given, in all cases it
is simply as a consequence of the changes in the administration and
accounting procedure. I will find out the specifics on that issue for the
member.

6PR - TALK BACK RADIO FORMAT, GOVERNMENT GUARLANTEE
560. Hon BOB THOMAS to the Minister for Racing and Gaming:

(1) Can 6PR be guaranteed of the Minister's ongoing support of its present
talk back radio format?

(2) If yes, is the Minister supporting the application to the Federal
Government which will allow a new racing only station to be created?

(3) Is the Minister aware that the general manager of the Totalisator Agency
Board, Mr Menv IHill, recently forwarded a letter to all TAB board
members demanding that 6PR become a full racing broadcaster and
rejecting the possibility of a new racing station being established?

(4) Does the Minister agree that this letter is contrary to the views of the
Premier and the Minister for Racing and Gaming as given to 6PR and the
public of Western Australia?

(5) If yes to (4), what action does the Minister intend to take in respect of Mr
Merv Hill, the General Manager of the TAB?

Hon MAX EVANS replied:
(1)-(5) As I have said before regarding racing broadcasting, the status quo will be

retained. Regarding the application to the Federal Government, every
effort has been made to gain the narrow broadcast licence. The same
thing is happening in South Australia. A recent development is that this
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might end up being a public auction for the narrowcast licence, creating
the problem that more stations may bid for the licence, keeping us off the
air. That may be some months away. We are not getting very far
regarding the Federal Minister and the Deputy Leader of the Opposition
in the other place, Mr Ian Taylor, has been trying to help us in this regard.
South Australia has a similar problem,
I am not aware of the letter from the general manager of the TAB. I will
look into that. Some assertions were made a few months ago regarding a
letter, but I have not seen it. Therefore I cannot answer the latter
questions, but I will look into those matters.

ROAD TRAINS - TRIALS, SWAN VALLEY, ESTIMATED COST
561. Hon N.D. CIRWFITI-S to the Minister for Transport:

What is the estimated cost of the announced road train trials due to be
conducted through the Swan Valley?

Hon E.J. CHARLTON replied:
The cost of any road works associated with the trial has been made public.
The figure has been put at a maximum of $350 000. The latest figures I
have received on the assessment of the works is that it will be less than
$350 000. Every dollar of that expenditure is on works associated with
lights and warning signals which are already in place on other roads.
Therefore, the expenditure is part of the road improvement and safety
operations. This will apply to this main thoroughfare because it is a main
highway carrying heavy traffic, and this volume will increase with the
passage of time. We are trying to encourage the Main Roads Department
to move traffic from other streets in Midland on to the Roe Highway and
the Great Eastern Highway bypass,

ROAD TRAINS - TRIALS, SWAN VALLEY, OTHER COSTS
562. Hon N.D. GRIFFITHS to the Minister for Transport:

As a supplementary question, the Minister referred in his answer to the
cost of the works carried out associated with the trial, but what other costs
are estimated to be incurred?

Hon E.J. CHARLTON replied:
No other costs whatsoever will be incurred. The only other associated
activity will be the monitoring of the trial. That is done as part of the
Main Roads and Transport Departments' current operations. People are
already monitoring the heavy haulage through the area, and these officers
will be providing the other information associated with the trial.

PRISONS - COUNTRY, MANAGEMENT PRIVATISATION

563. Hon DOUG WENN to the Minister for Health representing the Attorney
General:

Page 327 of volume 2 of the McCarrey report states that 'One method of
establishing a benchmark would be to privatise the management of a
country prison".
(1) Can the Minister tell the House which country prison is being

referred to in this report?
(2) Does the Government intend to carry out this recommendation in

the McCarrey report?
Hon PETER FOSS replied:

I thank the member for same notice of this question. The Attorney
General has provided the following reply -
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No country prison has been identified by the McCarrey report.
However, a Cabinet subcommittee has been established to review
and consider its recommendations. This issue, among others, will
be considered in the context of those deliberations.

WESTRAIL - ASSET MAINTENANCE PROGRAM, DELAY

56. Hon TOM STEPHENS to the Minister for Transport:
By way of follow up to the question asked by the Deputy Leader of the
Opposition in this place, I ask -
(1) Does the Minister realise that he tabled in the House answers to

questions asked of the Estimates Committee which indicate that
the general asset maintenance program for 1993-94 for Western
Australian Government Railways may have to be delayed?

(2) Has the Minister's approval been sought on this maintenance
program delay?

(3) Does the Minister know whether the reduction will apply to both
the track and rolling stock maintenance programs?

(4) If the Minister's approval has been sought, has he been advised
that this reduced maintenance program will result in lower speed
restrictions placed on Government railway trains to ensure that the
required level of reliability and safety are maintained?

(5) Has the Minister drawn to the attention of the Treasurer the impact
of this Budget restriction on reliability and safety within the WA
Government Railway system?

(6) If yes to (5), what was the Treasurer's response to the Minister's

concerns?
Hon E.I. CHARLTON replied:

No discussions have taken place with the Treasurer or Treasury regarding
the operations of the railway. Westrail's financial program and
management of its assets and operation is conducted by Westrail on a
totally independent management basis. Westrail put a program to
Treasury which was agreed to. As the member may possibly know,
Westrail - a commercial operation in its own right - makes its business and
economic judgments as it goes regarding the operation of the lines and
rolling stock which moves the freight around the State.
Decisions have been made over a number of years to reduce the operating
speeds of the trains rather than subject Westrail to the capital costs of
upgrading the lines. The reason is very obvious: It is better to move the
commodities on those lines at a slower speed than invest the capital
required for the upgrade. I have seen those lines and have had discussions
with Westrail about a range of decisions to which the member has
referred.
Members will realise that I have almost day to day discussions with
Wesurall on some of the key areas of its operations to ensure that it
maintains its current share of total freight movement within the State. I
have said repeatedly that Westrail's decisions are made on a commercial
basis to gain a greater share of the freight markcet. We have seen that with
decisions of lace where Westrail has been successful in gaining a greater
market share- The allocation of funds to asset maintenance is a business
decision made as the year goes by. Decisions are made in the same way
as any other business decision; that is, in a right, proper and efficient
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manner to gain the maximum from each dollar spent. Wescrail's net
operations run at a profit, but it runs at a very significant loss in its total
operations because of debt servicing over the year.

MOTOR VEHICLE (THIRD PARTY INSURA NCE) AMENDMENT BILL - FIRST
READING

565. Hon MARK NEVILL to the Minister for Finance:
When will the Minister give the Motor Vehicle (Third Party Insurance)
Amendment Bill a first reading, notice of which was given some seven
weeks ago on 7 September?

Hon MAX EVANS replied:
I hope it will be brought forward during the next four weeks.

MOTOR VEHICLE (THIRD PARTY INSURANCE) AMENDMENT BILL - FIRST
READING, DELAY

566. Hon MARK NEVILL to the Minister for Finance:
What are the reasons for the delay in the first reading of the Motor Vehicle
(Third Party Insurance) Amendment Bill?

Hon MAX EVANS replied:
Since I gave notice of the Bill many groups have sought discussions.
Even last week a special interest group came to see me wanting some
concessions under the Bill. I am looking at that, Many groups have -been
coming backwards and forwards. Notice of the Bill was given and it is not
retrospective.

MOTOR VEHICLE (THIRD PARTY INSURANCE) AMENDMENT BILL -

PARTY ROOM OBJECTIONS, RESOLUTION
567. Hon MARK NEV1LL to the Minister for Finance:

Has the Minister resolved party roo~m objections to die Bill?
Hon MAX EVANS replied:

There are many groups with vested interests in this Bill.
Hon Mark Nevill: We know Hon Ross Lightfoot objects to this Bill.
The PRESIDENT: Order! I told one member today that he could not give

information; he must seek it.
Hon MAX EVANS: Many legal groups have a vested interest in this matter and

they have been stirring up me and other members of the Government.
They have lost the debate on workers' compensation, but there is still a
great debate among the legal profession about compulsory third party
insurance.

The PRESIDENT: Order! That is not answering the question.
Hon MAX EVANS: There are pressures on certain members from outside

interests.

MOTOR VEHICLE (THIRD PARTY INSURANCE) AMENDMENT BILL -
RETROSPECTIVE, 1 JULY 1993

568. Hon MARK NEV ILL to the Minister for Finance:
Will the Bill still be made retrospective to 1 July 1993?

Hon MAX EVANS replied:
There is no move to change that date.
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HEALTH DEPARTMENT OF WESTERN AUSTRALIA - CENTRAL GREAT
SOUTHERN HEALTH DISTRICT, REVIEW

569. Hon KIM CHANCE to the Minister for Health:
(1) Has the Minister read the review of the health service needs of the central

great southern health district of the great southern health region prepared
by consultants, Silver Thomas Hanlecy, and released in July 1993?

(2) If so, is the Minister aware that the comments in the appendix of the report
indicate that option 5. which is to abolish acute care beds in Onowangerup
and Kojonup hospitals, is the option which most closely matches current
Government policy; and, if so, does the Minister endorse this part of the
report?

Hon PETER FOSS replied:
(l)-2)

1 have not read the report.
HILL. MERV - 6PR, LETITER

570. Hon BOB THOMAS to the Minister for Racing and Gaming:
Did the Minister say that he had not seen the letter or that he was not
aware of the letter which was sent out by Menv Hill?

Hon MAX EVANS replied:
I am not aware of a letter which the member states was sent out by Menv
Hill. I know that certain matters have been raised at the board level of
6PR about impingement on editorial policy and so on. I have not seen,
nor do I know of, a letter and how it was transmitted.

HILL, MERV - 6PR, LETITER
571. Hon BOB THOMAS to the Minister for Racing and Gaming:

My source thinks you are aware of that letter.
The PRESIDENT: Order! We get a rash of people doing exactly the same thing

on the same day - I can even understand that. However, I cannot
understand when I tell the first member that he cannot do something yet
members keep on trying to do that.

Hon BOB THOMAS: Mr President, I thank you for your guidance. I was trying
to take some leeway. I must be honest about that.
Does the Mnister agree that in view of the public knowledge of the 10
page Men' Hill letter it has damaged the Government's effort to obtain the
narrow cast licence at auction, because other competitors will be
encouraged to bid against the Government?

Hon MAX EVANS replied:
I have not seen this 10 page letter to which the member has referred. I
would not think that a chairnan of a board would write a 10 page letter to
members of the board;, it would be a submission to the board. I do not
believe that any such letter would impinge upon the narrow cast licence.

PRISONS - COUNTRY, REVIFEW
572. Hon DOUG WENN to the inister representing the Minister for Justice:

Hon Peter Foss responded to an earlier question and said that a Cabinet
subcommittee had been established to review and consider
recommendations on country prisons. Can he indicate when the review
will be finalised and whether it will be made public and be open to public
comment?
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Hon PETER FOSS replied:
I will rake that on notice. I suspect it is a matter within the Premier's area
rather than any Minister whom I represent.

HEALTH DEPARTMENT OF WESTERN AUSTRALIA - CENTRAL GREAT
SOUTHERN HEALTH DISTRICT, REVIEW

573. Hon KIM CHANCE to the Minister for Health:
I again refer to the report dealing with the central great southern health
district.
(1) Is that report the first of a series for the entire great southern health

region?
(2) If so, when is it expected that the balance of the region will be the

subject of a review of its health needs?
(3) Will the same consultants, Silver Thomas Hanley, be retained for

the remaining review?
Hont PETER FOSS replied:

I will take that question on notice.
FREMANTLE PORT AUTHORITY - KWINANA PORT, BULK SHIP LOADER

574. Hon KIM CHANCE to the Minister for Transport:
(1) Does the Fremantle Port Authority have a bulk ship loader at the Port of

Kwinana?
(2) If so, is the ship loader in working condition and capable of handling iron

ore?
(3) If so, what is the ship loader's capacity in tonnes per hour?
(4) What is the planned capacity for the proposed Esperance ship loader?
Hon E.J. CHARLTON replied:
(1)-(3)

There is a ship loader at the bulk cargo jetty at Kwiitaia. Off the top of
my head I do not know its capacity. It is under contract to CSBP and
Farmers Ltd but it is also possible for others firmns to use that loader. That
is ongoing, but any prospective user may come forward with a proposal.

(4) 1 cannot give the member the exact capacity of the Esperance Joader, off
the top of my head.

Hon Kim Chance: Will the Minister take that on notice?
Hon E.J. CHARLTON: Yes, I will take that on notice. I will get the information

to the member. I was in Esperance last week and its loader is working at
100 per cent of its capacity. Additionally, Geraldion has one of the same
dimension which is also working well.

COLLIE COAL INDUSTRY ADVISORY COUNCIL - MEETINGS; FUTURE
575. Hon DOUG WENN to the Minister for Mines:

I refer to the Collie Coal Industry Advisory Council and ask -
(1) Can the Minister advise if the council has met since the election?
(2) What is the Minister's intent as to the future of the council?

Hon GEORGE CASH replied:
(1 )-(2)

The Collie Coal Industry Advisory Council has nor met in its capacity as a
full council since the election, to my knowledge. However, it may have
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met as a management group, which would be within its general terms of
reference. Last week I met with representatives of the industry advisory
council and advised them that consideration was being given by the
Government to the future of that council. No decision has yet been made
in respect of that matter. However, I gave those persons attending the
meeting with me last week an undertaking that I hoped a decision would
be made within the next two weeks. One of the propositions I put forward
was that if the Government decided to abolish the Collie Coal Industry
Advisory Council in its present format, I would want a Collie coal
consultative group established so that there was ongoing, direct
consultation in the coal industry at both union and employer level with me
as Minister and the Minister for Resources Development and in general
terms with the Government as a whole.

HILL, MERV - TOTALISATOR AGENCY BOARD, CHIEF EXECUTIVE
OFFICER, STIRRING UP TROUBLE ON RACE BROADCASTING

576. Hon BOB THOMAS to the Minister for Racing and Gaining:
Can the Minister explain what he was referring to when he told coalition
members that the chief executive officer of the TAB, Mr Merv Hill, was
stirring up trouble on the race broadcast issue?

Hon MAX EVANS replied:
The codes of the TAB have been putting pressure on 6PR for more
broadcasting of race meetings on the basis that they believe it will raise
more revenue for them. I gave a direction some time ago that the status
quo should remain. Merv Hill was carrying out the will of the racing
codes, which for a long time have been desperately trying to get more
money. My worry has been the effect it would have on the value of 6PR if
it went too far with racing.

COLLIE COALFIELDS -CONSULTATIVE PROCESS STATEMENT, IN
CONTRADICTION OF WORKPLACE AGREEMENT BILL

577. lion TOM HELM to the Minister for Mines:
in the light of the statement the Minister has just given to the House in
regard to the consultative process for the Collie coalfields -

(1) Can he explain to the House whether that statement in regard to the
consultative process involving unions and employers is in
contradiction of the Workplace Agrement Bill before the House?

(2) If so, can he explain how it is?
(3) If not, can he explain how it is not?

Hon GEORGE CASH replied:
(l)43) 1 am not aware that the statement I made would have been in conflict with

the Bill before the House. I would be quite happy to meet with the
member later so he can advise me further of his concern.

ROADS - NORTH4AM BYPASS, DEVELOPMENTS
578. Hon B.K. DONALDSON to the Minister for Transport:

Can the Minister advise on the latest developments surrounding the
planned Northanm bypass, especially where Forrest Street is involved?

Hon E.J. CHARLTON replied:
I mentioned to the member and other members in the House last week, as
a consequence of my discussions with the Federal Minister for Transport,
that it is anticipated that no allocation for the provision of a Northam
bypass, estimated to cost somewhere between $30m and $40mi, will be
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forthcoming in this term of the Federal Government. As a consequence of
that and the fact that the Environmental Protection Authority is still
assessing the bypass road options, commonly known as six and nine, until
such time as the EPA comes down with its report we do not even know
whether that area will be available as a bypass. I have asked the Main
Roads Department to give me a plan and costing for providing an upgrade
to Forrest Street, to enable traffic currently going through Northam to
have a better through way than it has now, where some of the traffic goes
either on that street or down the main thoroughfare through the town
centre. The local people will now be in a position to judge whether they
want the $3m upgrade of Forrest Street. I would strongly recommend to
Hon Kim Chance and Hon John Halden they get their facts right about
what is being proposed for those people. If they choose not to have the
$3m upgrade option of Forrest Street, that will be their decision and,
certainly, those funds will be used elsewhere in the State. Because the
funds are unlikely to come in the next three years, and because of those
environmental aspects I mentioned and the fact the bypass project would
probably take five or seven years to build and could not be used until it
was completed, we are looking at 10 years before the people of Northam
can expect to have that bypass. A bypass has been talked about over the
last 30 years and it has not got to first base at this stage.

SCHOOLS - COVERED ASSEMBLY AREAS
579. Hon TOM STEPHENS to the Minister for Education:

Could the Minister advise the House when he would anticipate being in a
position to state which schools would be the beneficiaries of the budgetary
allocation for new covered assembly areas through the Minister's capital
works program?

Hon N.E. MOORE replied:
I am not in a position to give an answer to that question now. I do not
know quite when the information will be provided to me by the ministry,
but the decision will be made on the basis of need. When the ministry
advises melI will advise the member accordingly.

SCHOOLS - MAINTENANCE PROGRAMS
580. Hon TOM STEPHENS to the Minister for Education:

As regards the program of some $400 000 for school maintenance
identified in the Budget papers, could the Minister advise the House
whether school communities need to approach him directly in order to
participate in that school maintenance program?

Hon N.E. MOORE replied:
The Budget contains something like $25m, as I understand it, for school
maintenance, which is not as much as I would have liked by a long shot.

Hon Bob Thomas: Not as much as we spent.
Hon N.E. MOORE: The Opposition borrowed it. I have no intention of

borrowing any money for maintenance. As anybody who knows anything
about business will testify, it is not a good business practice to borrow
money for maintenance.

Hon Bob Thomas: So you would like to see them deteriorate?
Hon N.E. MOORE: If I continued to borrow money adI nauseam as the

Opposition did to maintain the assets it sought to maintain, we would be in
trouble. The previous Government left $400in worth of work to be done -
a debt which future generations will have to pay, I regret to say. I am
very, very angry indeed at what I find when I go round the State and look
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at the way in which that Government left the assets of the education
system. They were a total disgrace. The Labor Government wound down
the cyclical maintenance system of the previous Liberal Government to
nothing for a number of years then borrowed $75m. to try to catch up. I
am not in the businesses of borrowing money for maintenance. I will
allocate as much money as is available. I have already said that the
amount available in this Budget is quite inadequate. However, it is not my
intention to burden future generations with the problems created by the
Labor Government. We will work our way through it. As the economy
grows and we have more money to spend on this, it will happen. I do not
know about the $400 000 to which the member referred. If he puts the
question on notice I will give him an answer.
SCHOOLS - ALBANY SENIOR HIGH, MAINTENANCE

581. Hon BOB THOMAS to the Minister for Education:
I refer the Minister to a question I asked at the Estimates Committee
hearing and about which I have subsequently written to him. H-as he
considered the possibility of doing some of the maintenance at the
Albany Senior High School, while contractors are preparing the tire
damage?

Hon N.E. MOORE replied:
I do not decide every little aspect of the Education Ministry. I have
requested the people there to consider Hon Bob Thomas' question. If it is
a sensible use of funds it will happen.
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